
  

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

 

      CASE NO: PFA/EC/2486/05/FM 

In the complaint between: 

 

HENDRIK JOSEPHUS MEIRING     Complainant 

 

and 

BEL-ESSEX PROVIDENT FUND     First Respondent 

SANLAM LIFE INSURANCE LIMITED                             Second Respondent 

SOUTH CITY EMPLOYEE BENEFIT                                 Third Respondent 

CONSULTANTS (PTY) LTD 

SMITH TABATA LOON & CONNELLAN                          Fourth Respondent 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 24 OF 1956 (“the Act”) 
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Introduction 

 

[1]  This matter concerns the question whether the first respondent can enforce 

the amendments to its rules despite the fact that such amendments have not 

been approved and registered by the Registrar of Pension Funds in 

accordance with the provisions of section12 of the Act.  

 

[2]  The prolixity of written submissions in this matter has been such that I have 

considered the holding of a hearing unnecessary.  

 

Factual Background 

 

[3] While in the employ of Bel-Essex Admin Holdings (Pty) Ltd (hereinafter 

referred to as (“the employer”), the complainant was a member of the Bel-

Essex Provident Fund (hereinafter referred to as (“the fund”).  He left the 

service of the employer and withdrew from the fund on 28 February 2002.  

His withdrawal from the fund has precipitated a dispute between the 

complainant, the fund administrator and the employer. 

   

Complaint 

 

[4] The complainant’s complaint relates to the alleged non-payment by the fund 

of his withdrawal benefit upon termination of his membership of the fund. The 

complainant contends that despite various attempts on his part to have the 

withdrawal benefit paid to him by the fund, his request has not been acceded 
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to. He contends that the employer and/or the fund administrator’s purported 

reliance on Amendment No.1 to the rules of the fund in denying him payment 

of his withdrawal benefit is unlawful in that the purported amendment was 

never, and is to date, not registered by the Registrar of Pension Funds in 

accordance with the provisions of the Act.  In fact, he alleges and this is not in 

dispute that an application to the Registrar to have such amendment 

registered was declined on the basis that the amendment was contrary to the 

provisions of section 14A of the Act. The essence of the complaint is that a 

dispute of fact or law has arisen in relation to the fund between the 

complainant and the fund and/or the fund administrator. 

 

[5] The complainant accordingly seeks that I order the fund to effect payment of 

his withdrawal benefit together with interest so that he can make 

arrangements to have such benefit transferred to a preservation fund of his 

own choice. 

 

Response 

 

[6] Sanlam, in its response on behalf of the fund refers me to a document titled 

“AMENDMENT DOCUMENT NO.1” which ostensibly is a resolution passed 

by the fund trustees on 10 January 2000 stating that with effect from 1 March 

2000, no withdrawal benefit shall be payable upon a member’s termination of 

service, except if the termination is as a result of ill-health.  I am also referred 

to a document bearing the complainant’s signature which purportedly 

signalled his assent to the proposed amendment. 
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[7] It is further pointed out on behalf of the fund that an application to register the 

amendment was refused by the Registrar on the basis that it is in 

contravention of the provisions of section 14A of the Act.  Sanlam states that 

it disagrees with the Registrar’s decision and advises that the brokers to the 

fund, The South City Group, have on 28 February 2005 lodged an appeal 

against the Registrar’s decision.  

 

[8] Finally, Sanlam proposes that the determination of this matter be held in 

abeyance pending the decision of the Appeal Board of the Financial Services 

Board. 

   

[9] The employer has not filed a response to the complaint. 

 

[10] The South City Group, who are the brokers to the fund, have advised this 

office that they are lodging the appeal on behalf of the management board of 

the fund. The brokers state that they have written to The Secretary of the 

Appeal Board on 18 July 2005 whereafter the Secretary replied by way of a 

letter dated 15 August 2004 indicating that no proper Notice of Appeal from 

the fund has been lodged with the Appeal Board.  

 

[11]   From the correspondence in the file it appears that the South City Group, by 

way of a letter dated 13 September 2005, wrote to the Secretary undertaking 

to comply with the requirements of the Appeal Board in the immediate future. 

To date we have not been kept abreast of any developments in this regard. 
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Determination and reasons therefor 

 

[12] It is trite law that payment of any pension benefit is determined by the rules of 

the fund. Therefore in the computation of any benefit, including a withdrawal 

benefit, the starting point is the relevant rule regulating payment of the 

benefit.  In casu, the rules of the fund were registered on 12 October 1997 

and part 6 thereof governs the payment of withdrawal benefits.  It provides 

thus: 

 

 “PART 6: WITHDRAWAL BENEFITS 

 

1. If a member’s service with the employer is terminated before the normal retirement 

date, and he is then not entitled to retirement benefits in terms of part 4, a cash 

benefit equal to the following shall be paid to him, namely – 

 

(a) …  

 

(i)  in the case of an executive, an amount equal to a percentage according to    

the following scale of the member’s share: 

 

Completed years of membership   Percentage 

 

Less than 5       0 

5 and more but less than 6     20 

6 and more but less than 7     40 

7 and more but less than 8 `    60 

8 and more but less than 9     80 
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9 and more       100; 

   

2. The benefit in terms of this part shall be payable immediately after termination of 

service, except at the sole discretion of the employer, payment may be deferred for 

up to six months” (my emphasis). 

 

[13] The complainant occupied an executive position and the above rule was the 

one applicable at the time of his withdrawal from the fund in February 2002.  

In fact this rule is still applicable to this date as the purported amendment to it 

has not been approved and registered by the Registrar.  It is common cause 

that the Registrar declined an application to register the amendment on the 

basis that it was in contravention of the provisions of section 14A of the 

Pension Funds Act. 

 

[14] It is common cause that more than three years have elapsed since the 

complainant’s withdrawal from the fund. The relevant rule makes provision for 

the immediate payment of the benefit after cessation of service or for a 

maximum period of six months after withdrawal from the fund. The 

complainant was employed as a managing director of various subsidiary 

companies of the employer since May 1984 until February 2002.  In terms of 

the rules, he was an executive who had completed more than 9 years of 

service and was thus entitled to his member’s share.  It goes without saying 

that the non-payment of his withdrawal benefit has caused him financial 

prejudice.   
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[15] It follows from the above that the proposed amendment to the existing 

withdrawal benefit rule has no legal validity until it has been approved and 

registered by the Registrar of Pension Funds (see Mostert NO v Old Mutual 

Life Assurance Company (South Africa) Limited 2001 (4) SA 159 (SCA) at 

181 C-E and G-H) and Tek Corporation Provident Fund and Others v Lorentz 

[2000] 3 BPLR 227 (SCA). Thus, his signature of the document signifying his 

assent to the proposed amendment does not clothe it with legal validity. 

 

[16] As I have pointed out above, payment of the complainant’s benefit has been 

outstanding for more than three years with the concomitant financial prejudice 

suffered thereby.  Furthermore, it is common cause that the application for the 

registration of the amendment was rejected as far back as 9 January 2004 

and nothing of any substance has been done by the aggrieved party to 

prosecute its appeal at the Appeal Board of the Financial Services Board. To 

expect the complainant to wait indefinitely for the payment of his withdrawal 

benefit is not reasonable in the circumstances. 

 

[17] The conduct of the board of management is to be severely deprecated. 

Notwithstanding two rulings from the Supreme Court of Appeal that the rules 

of the fund are king and only come into effect once they have been approved 

and registered by the Registrar, the board, in blatant disregard of these 

rulings and several determinations by this Tribunal, simply decided that it 

would not apply the registered rules of the fund. The law regarding pension 

fund rules as it currently stands is patently clear in terms of which the 

registered rules are king and remain valid until amended (approved by the 
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registrar in terms of section 12 of the Act). Had the complainant been 

represented in this matter, I would have had no hesitation in making a cost 

order in his favour.    

 

[18] Given the circumstances of this case, the appropriate remedy is, in my view, 

to order the fund to pay the complainant his withdrawal benefit plus interest 

thereon.  It appears from the documentary evidence that at some stage the 

complainant’s withdrawal benefit was calculated to be in the amount of R431 

457.72 as at the date of his withdrawal from the fund.   

 

[19]   In the result, I make the following order: 

  

 The fund administrator is ordered within four weeks of the date of this 

determination to compute the value of the complainant’s withdrawal 

benefit as at 28 February 2002 in terms of the registered rules of the 

fund which applied at the date of the complainant’s withdrawal, and to 

pay the complainant the said amount (or to transfer it to a preservation 

fund of the complainant’s choice) together with interest thereon 

calculated at 15.5% per annum reckoned from 1 March 2002 until date 

of payment . From the amount of the complainant’s withdrawal benefit 

shall be made any deductions, if any, permitted in terms of section 37D 

of the Act.   
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DATED AT JOHANNESBURG ON THIS        DAY OF             2006. 

 

 

_______________________________ 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 

Appearances  

All parties not represented 


