
 
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN CAPE TOWN) 

                  

                                                                     CASE NO: PFA/EC/6623/05/NS 

 

In the complaint between: 

  

B KAUFMAN                                                   Complainant                                                                

                                                                       

 and  

  

FIDELITY CMS RETIREMENT FUND               First Respondent 

 

FIDELITY CASH MANAGEMENT 

SERVICES (PTY) LTD             Second Respondent 

 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE 

PENSION FUNDS ACT 24 OF 1956 (“the Act”) 
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1. Introduction  

 

[1.1] The complaint concerns the complainant’s allegedly unfair 

dismissal from employment, which has prejudiced his right to 

pursue a disability claim against the first respondent.  

 

[1.2]  The complaint was received by this office on 2 December 2005 

and a letter acknowledging receipt thereof was sent to the 

complainant on 8 December 2005. On the same date a letter was 

dispatched to the respondents giving them until 29 December 

2005 to file a response to the complaint. A response from the first 

respondent was received on 23 December 2005. On 19 March 

2007 a response was received from the second respondent. On 3 

May 2006 the first respondent’s response was sent to the 

complainant for a reply. A reply was received from him on 9 May 

2006.  

    

[1.3]  After considering the written submissions before me, I find it 

unnecessary to hold a hearing in this matter. My determination, 

together with reasons therefor, is set out below.      

 

 

2. Complaint  

 

[2.1] The complainant commenced service with the second respondent 

on 1 June 1993 as a driver. He became a member of the first 
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respondent by virtue of his employment until he was dismissed 

with effect from 31 August 2004. Upon termination of service, the 

complainant received a withdrawal benefit of R89 520.20. 

 

[2.2]  He states that he applied for a temporary disability benefit on 1 

October 2003, in view of his medical condition. The temporary 

disability benefit was approved with effect from 1 December 

2003 and was terminated on 31 August 2004. During this period 

the complainant also applied for a permanent disability benefit. 

His application was declined based on the findings of Dr Burger 

(who was the complainant’s treating doctor), which revealed that 

while he was unable to work in his occupation as a driver, he was 

still capable of performing sedentary duties with minimal walking 

and standing requirements. A recommendation was made to 

accommodate the complainant in such a position, but the second 

respondent was unable to find alternative employment for him. 

Instead the complainant’s contract was terminated by the second 

respondent on grounds of incapacity with effect from 31 August 

2004. This occurred while his claim for permanent disability was 

still being assessed. 

   

[2.3] Subsequent to the termination of the complainant’s employment a 

dispute concerning the dismissal ensued between him and the 

second respondent. It was later resolved by agreement. In terms of 

clause 7 of the settlement agreement the complainant reserved his 

right to pursue a disability claim against the first respondent. 

However, it transpired that the clause in question was not 
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compatible with the rules of the fund which require that the 

complainant must be an active member of the first respondent in 

order to pursue a claim for a disability benefit. 

  

[2.4]  The complainant is aggrieved by the conduct of the second 

respondent in terminating his employment, thereby preventing 

him from claiming a disability benefit in terms of the rules of the 

fund. 

      

 

3. First respondent’s response 

 

[3.1]  The first respondent states that all active members of the fund are 

eligible for total temporary disability and total permanent 

disability benefits as provided by the Group Reinsurance Policy 

underwritten by Investec Employee Benefits. It states further that 

total permanent disablement is defined in the underlying policy as 

follows: 

  

   “A life insured in service shall be considered to be totally and 

 permanently disabled if he sustains an injury or contracts an 

 illness which renders him incapable of engaging in any 

 occupation for remuneration or profit for a period of 26 

 consecutive weeks provided that the insurer is then satisfied at the 

 end of the period referred to, that the disability will remain total 

 and permanent”. 
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[3.2]  The first respondent confirms that the complainant lodged a claim 

for a temporary disability benefit with the insurer on 1 October 

2003 which was approved with effect from 1 December 2003. It 

states that a temporary disability benefit was paid to him until 31 

August 2004. It states further that during that period the 

complainant was then assessed for a permanent disability benefit. 

The first respondent advises that after obtaining the report from a 

medical expert the insurer was of the opinion that he did not 

qualify for permanent disability and this information was 

conveyed to the second respondent. It states that the second 

respondent commenced with the consultation process in 

accordance with the Labour Relations Act. The first respondent 

advises that the complainant’s contract of employment was 

terminated after the second respondent was unable to provide 

alternative employment as recommended by Dr Burger.   

 

[3.3]  The first respondent submits that when the complainant’s service 

was terminated by the second respondent, his membership of the 

fund was also terminated. It contends that the rules of the fund do 

not allow for ongoing membership of the fund when a member 

ceases to be an employee of the principal employer. It states that 

the complainant received a withdrawal benefit of R89 520.20 

calculated as at the date of termination of service. 
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4. Second Respondent’s response  

 

[4.1]  The second respondent contends that the complainant’s service 

was terminated on the ground of incapacity in terms of the Labour 

Relations Act. It confirms that the complainant lodged a dispute 

of unfair dismissal against it which culminated in a settlement 

agreement between the parties. It contends that the agreement 

does not in any way imply an admission on its part that he was 

dismissed unfairly as alleged by him. The second respondent 

states that the complainant has no claim whatsoever against it 

pertaining to this dispute since it exercised its rights in terms of 

the Labour Relations Act when it terminated his service. 

 

 

5. Determination and reasons therefor 

 

[5.1]  With regard to the repudiation of the complainant’s disability 

claim by the underwriter, it is clear that the benefit in question is 

regulated in terms of the provisions of a separate group 

reinsurance policy which is underwritten by Investec Employee 

Benefits and not in terms of the rules of the fund. The purpose of 

this office is to dispose of complaints as defined in the Act. The 

complaint must relate to the administration of a pension fund, the 

investment of its funds or the interpretation and application of its 

rules. As this issue of the complaint relates to the application of 

the provisions of a policy of insurance, it is not a complaint over 

which I have jurisdiction. The appropriate forum for a complaint 
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of this nature is the Office of the Ombudsman for Long Term 

Insurance, whose contact details appear at the foot of this letter.   

         

[5.2]  However, I note that the second respondent has overlooked the 

provisions of rule 6.2.2 which confer a discretion on it to 

nevertheless pay a disability benefit in the event that the member 

is not in receipt of an income from a disability income scheme. 

The relevant rule reads as follows: 

 

                “DISABILITY RETIREMENT 

 

     Notwithstanding the provisions of section 6.2.1 if in 

   the opinion of the EMPLOYER, subject to the 

   agreement of the TRUSTEES and subject to the 

   submission of satisfactory medical proof, a MEMBER 

   who is not in receipt of a disability income benefit 

   from the DISABILITY INCOME  SCHEME is unable 

   to perform duties on account of ill health, such 

   MEMBER may retire any time prior to the NORMAL 

   RETIREMENT DATE. In this event the MEMBER 

   shall be entitled to a pension from an INSURER that 

   can be secured by the MEMBER’S EQUITABLE 

   SHARE at the date of retirement, as well as an 

   amount equal to the benefit in terms of section 8.1.1.” 

 

[5.3]  In the instant case, the second respondent has conceded in its 

response that the complainant was unable to perform his duties 

and he was therefore dismissed on the grounds of incapacity. 

Thus, in the opinion of the second respondent the complainant 
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was unable to perform his duties as described in terms of the 

above rule. It is evident that he was not in receipt of a disability 

income since the payment of the temporary disability benefit 

came to an end on 31 August 2004. In the circumstances, I am 

therefore satisfied that the complainant meets all the requirements 

provided in the above rule. In view of the above, the second 

respondent ought to have submitted an ill-health retirement claim 

on his behalf to the board of trustees to exercise its own discretion 

in terms of the above rule. 

 

[5.4]  It is clear that the first respondent, through no fault of its own, has 

paid out a resignation benefit relying on the information provided 

by the second respondent (see Orion Money Purchase Pension 

Fund (SA) v Pension Funds Adjudicator and Others [2002] 9 

BPLR 3830(C)). The second respondent should have realized that 

the fund’s rules are applicable in addition to the provisions of the 

Group Reinsurance Policy.  

 

[5.5]  It is evident from the provisions of rule 6.2.2 referred to above 

that if the second respondent had submitted an ill-health 

retirement claim on the complainant’s behalf and, provided the 

trustees agreed, he would have been entitled to a greater benefit. 

In this regard the rule provides for the payment of an additional 

benefit in terms of rule 8.1.1. Rule 8.1 states as follows: 

 

    “BENEFIT ON DEATH ON OR BEFORE ATTAINING 

  THE NORMAL RETIREMENT AGE 
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      A pension that can be secured by the following 

    amount shall be paid by the INSURER: 

 

    8.1.1 4(four times) the deceased MEMBER’S 

   annual PENSIONABLE SALARY as at 

   the date of death.” 

 

[5.6]  In my view, an appropriate order would be to direct the second 

respondent to submit an application for ill-health early retirement 

to the first respondent on the complainant’s behalf. The board of 

trustees must be directed to consider the application having regard 

to the provisions of rule 6.2.2. 

 

 

[6.] Relief 

 

[6.1]  In the result, the order of this tribunal is as follows: 

 

    [6.1.1] The second respondent is directed to submit 

   an ill-health early retirement claim on the                                

   complainant’s behalf to the first respondent, 

   within 2 weeks of the date of this                  

   determination; 

 

   [6.1.2] The board of trustees is directed to consider 

  the claim received in terms of paragraph 6.1.1 

  above, having regard to the provisions of rule 
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  6.2.2, and to make a decision on the              

  complainant’s eligibility for an ill- health 

  early retirement benefit, within 6 weeks of 

  receipt of the claim. 

 

   [6.1.3] The board of trustees is further directed to 

  inform the complainant, the second                 

  respondent and this tribunal of its decision, 

  together with the reasons therefor, within the 

  time period referred to in paragraph 6.1.2. 

 

    [6.1.4] The complainant shall be entitled to approach 

    this tribunal for relief on an expedited basis 

    should he be aggrieved by the board’s                                                  

    decision.  

 

 

 

DATED AT CAPE TOWN ON THE              DAY OF                        2007. 

 

 

 

 

______________________ 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 


