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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT, 24 OF 1956 (“the Act”) – J. BORNMAN v SOUTH AFRICAN 
RETIREMENT ANNUITY FUND (“the fund”) & OLD MUTUAL LIFE 
ASSURANCE COMPANY (SA) LIMITED (“Old Mutual”) 
 
Introduction 
 
[1] Having considered the complaint received by this office on 6 April 2005, I 

consider it unnecessary to hold a hearing in this matter. My determination 
and reasons therefor appear below. In December 2005 an announcement 
was made of a Statement of Intent between the Minister of Finance, on the 
one hand, and the Life Offices Association and five large life assurers on 
the other, in terms of which the life assurers would commit themselves to 
certain minimum standards in respect of retirement annuity funds and 
endowment policies. Although the statement is not binding on this office, 
we nevertheless referred all retirement annuity fund complaints (including 
this one) back to the management boards and life assurers administering 
these funds with a view to facilitating an amicable resolution of the 
complaint between the parties without the intervention of this office. This 
matter was referred for settlement to the fund on 23 January 2006. The 
parties were given 30 days to settle the matter failing which this office 
would determine the complaint in the ordinary course. Many complaints 
were settled on this basis but the settlement terms were not divulged to 
this office. However, on 28 March 2006 we were informed that the parties 
in this complaint had failed to reach a settlement in this case. The details 
of disagreement were not communicated to us. It is with that brief 
background that we now determine this complaint in the ordinary course. 
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The complaint 
 
[2] Your complaint concerns two “policies” with Old Mutual Life Assurance 

Company South Africa Ltd (“Old Mutual”). Your grievance is that both 
investments paid out less than was promised.  

 
[3] Policy no 8547495 is a Flexi-endowment policy. Policy number 8384510, 

on the other hand, was issued by Old Mutual to the fund in respect of your 
membership of the South African Retirement Annuity Fund for the purpose 
of funding its liability to pay you an annuity on retirement. The fund is a 
pension fund underwritten and administered by Old Mutual.  

 
[4] You state that the endowment policy promised to pay out after ten years 

an amount between R252 453 and R214 449. The actual amount paid out 
was only R181 573. The policy owned by the fund was a Flexi pension 
with value added profits. It promised to pay out between R37 318 and R42 
500, but you only received R29 455.  

 
[5] You further allege that in the ten years of existence of the policies, you 

were never informed by Old Mutual that it would pay out less than 
originally forecast. You are upset that your total investment over ten years 
of R24 365 in contributions paid to the fund has yielded a mere R29 455 at 
retirement.  

 
 
Response  
 
[6] The fund has raised a technical point that your grievance constitutes long-

term insurance business that is regulated by the Long-Term Insurance Act 
and not the Pension Funds Act. On this basis it states that I do not have 
jurisdiction to determine the matter.  

 
[7] The fund also claims that the first policy on which your complaint is based 

(policy no 8547495) has been purchased directly from the insurer in your 
own name. It is therefore an insurance product according to the fund, as 
there is no pension fund involved. It is contended that I lack jurisdiction 
over this portion of your complaint on this ground as well.  

 
[8] On the merits, the respondents claim that you were never “promised” the 

amount you claim in respect of policy no 8384510. This was an illustrative 
value showing what could be achieved provided certain assumptions were 
met, including, importantly, growth rates. According to the fund, the 
guaranteed amount of your benefit, provided all contributions were duly 
paid timeously, was set out in the policy document and reflects an amount 
of R14 048. Since you obtained R29 455 at retirement date (maturity of 
the policy), the fund claims that you have received the benefit to which you 
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were entitled in terms of the rules.  
 
 
Determination and reasons therefor 
 

Point in limine 
 
[9] There is no merit to the preliminary point raised by the fund. The crux of 

this complaint does not constitute long term insurance business, but 
actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Act. For the reasons more fully set out in JJ 
Schwartz v Central Retirement Annuity Fund & Another [2005] 5 BPLR 
435 (PFA) at paragraphs [12] to [28] and Louw v Central Retirement 
Annuity Fund & Another BPLR [2005] 7 BPLR at paragraphs [17] to [36], I 
cannot uphold the contention that this matter constitutes “long term 
insurance business” over which I have no jurisdiction. 

 
[10] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

Central Retirement Annuity Fund v Adjudicator of Pension Funds and 
others [2005] 8 BPLR 655 (C) at 660C - E (handed down on 20 October 
2005) (“the de Beer judgment”) confirmed the jurisdiction of this office and 
stated:  

  
“The basis of the complaint was that applicant [Central Retirement Annuity Fund] 
as the holder of the policy on the life of a member, was neither obliged nor 
entitled simply to allow Sanlam Life [the insurer] to charge whatever costs and 
charges it chose to levy and to accept whatever investment bonuses that it chose 
to declare from time to time without first satisfying itself through its own 
management committee of the reasonableness or adequacy thereof.   

  
The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ‘go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

  
[11] Furthermore in so far as your complaint implicitly relates to the 

administration of the fund and/or the investment of its funds and it is 
implicit therein that you have suffered prejudice (in that your fund value 
has been drastically reduced) in consequence of the maladministration of 
the fund (in the form of the levying of undisclosed charges), your 
grievance constitutes a complaint as defined. (See Louw at paragraphs 
[11] to [15].   

 
 
 Merits 
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[12] I shall therefore only deal with policy no 8384510, issued to the fund in 

respect of your membership. With regard to your contention that you are 
entitled to the illustrative values quoted to you when you joined the fund, I 
refer you to the section under the heading “Veronderstellings en notas” of 
the benefit statement annexed as the first document to your letter of 15 
July 2005, wherein it reads: 

 
“- Geprojekteerde waardes is nie gewaarborg nie en is onderhewig aan: 
 

- Betaling van premies wanneer verskuldig 
- Die aanname dat die polis onveranderd bly tot die datum  

  waarop waardes genoteer word. 
- Die handhawing van huidige berekingsmetodes. 
- Dat premies elke jaar met 15.00% verhoog word. 
- Dat huidige annuiteitstariewe op die aftreedatum van toepassing 

is. 
- ‘n Veronderstelde industrie standard onkoste en rentekoers basis is gebruik by 

die berekening van die geprojekteerde waardes. Die netto koerse van 12.00% en 
15.00% stem ooreen met bruto koerse van beleggingsopbrengste van 16.25% en 
20.00% onderskeidelik. 

- Werklike voordele sal afhanklik wees van die prestasie van die batesportefeulje 
en die werklike onkostelading afgetrek. 

- Twee projeksiekoerse is gebruik om te illustreer in watter mate die uiteindelike 
voordele afhanklik is van die opbrengs was die portefeulje werklik gedurende die 
leeftyd van die polis verdien 

 
.…. 
 
- Geprojekteerde waardes moet gesien word teen die agtergrond van toekomstige 

inflasie. 
- Die gewaarborgde waardes neem nie bydrae verhogings in ag nie.” 

 
[13] I also refer you to the front page of your policy document (also attached to 

 the above letter) which states that the “Gewaarborgde 
aftreewaarde” is  R14 048. 

 
[14] In light of the above, I am satisfied that there was sufficient disclosure on 

the part of the respondents that the illustrative values were not guaranteed 
and depended on the bonus rates declared and the average rate of 
inflation during the period of your membership.  

 
[15] I also note that the projected values on which you rely are taken from the 

benefit statement annexed to your letter of 15 July 2005. The illustrative 
values are determined using an assumed rate of return of 12% per annum 
and 15% per annum respectively. Given that the average annual 
mainstream inflation rate was 14.3% per annum in 1990, 15.6% per 
annum in 1991 and 13.7% per annum in 1992, I do not think that 
assuming a rate of fund return of between 12% and 15% in February 1993 
(the date of the benefit statement) was unrealistic.  
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[16] A significant factor in the decline in the growth of your benefit is the lower 

inflation rate, which has affected investment returns for all financial 
institutions. Because the inflation rate reduced, so did interest rates, and 
consequently returns on most investments. Illustrative values made ten 
years ago were based on high inflationary scenarios (employing estimated 
rates of return of 12% to 15%). Since the inflation rate has reduced 
significantly to around 5% in recent years, it is perhaps not surprising that 
the investment returns obtained by the fund over the same period have 
also substantially decreased. The assumptions on which the earlier 
illustrative values were predicated therefore no longer hold true.  

 
[17] While I am not without sympathy for what appears to be a very poor return 

on your investment, I am unable to award relief on the basis of your 
complaint. It is clear that the representation you seek to rely on was given 
for illustrative purposes only, and that the assumptions underlying the 
illustration have not come to pass. The fund therefore cannot be held to 
that representation.  

 
[18] Policy 8547495 is an endowment policy in terms of an individual contract 

between an insurer and yourself. Since it does not relate to a pension 
fund, I have no jurisdiction to investigate this aspect of your grievance, 
since it does not fall within the definition of a complaint. The more 
appropriate course is for you to lodge your complaint with the Ombudsman 
for Long-term Insurance, who has jurisdiction over insurance schemes. 
His details are as follows: 

 
Tel: (021) 657 5000 
Fax: (021) 674 0951 
Private Bag X45 
Claremont 
7735 

 
 
Relief 
 
[19] In the result, your complaint cannot succeed. 
 
 
 
DATED AT CAPE TOWN ON THIS THE       DAY OF                          2006. 
 
 
Yours faithfully 
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VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 
 


