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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

                           Please quote our reference: PFA/GA/3758/2005/SM 
 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“THE ACT”) – J VAN HEERDEN v BIDCORP 
GROUP PENSION FUND (“THE FUND”) AND OZALID SA (PTY) 
LIMITED 

 
Introduction 
 
[1]  The complaint concerns the alleged improper use of the surplus in the 

fund to pay for post retirement medical aid subsidies for pensioners of the 
fund. It was received by this office on 3 June 2005. A letter acknowledging 
receipt thereof was sent to you on 8 July 2005. On the same date letters 
were dispatched to the fund and Ozalid SA (Pty) Ltd (“the employer”) 
giving them until 29 July 2005 to file their responses to the complaint. A 
response was received from Alexander Forbes Financial Services (“the 
administrator”) on behalf of the fund on 27 July 2005. This office also 
received a response from the employer on 29 July 2005. Having 
considered the submissions before me, I find it unnecessary to hold a 
hearing in this matter. As the background facts are well known to all the 
parties, I shall only repeat those facts that are pertinent to the issues 
raised herein. My determination and reasons therefor appear below. 

 
 
 
 
Factual Background 
 
[2] You were employed by the employer from 1 October 1967 until 30 June 

2002 when you retired. You were a member of the fund by virtue of your 
employment with the employer until you reached retirement age on 30 
June 2002. The fund sent you a letter dated February 2004 in which it 
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informed you that the ex-gratia payment you receive in lieu of the 
employer’s portion of your medical aid contributions, although currently 
paid through the fund, is the employer’s liability. The letter also stated that 
a surplus apportionment exercise has commenced and that the trustees 
are proceeding in terms of the relevant legislation in this regard. 

 
Complaint 
 
[3] The crux of your complaint is that the employer is paying 50% of its 

contribution of medical aid payments out of the fund. You stated that the 
medical aid contributions will eventually deplete the surpluses in the fund. 
Therefore, you requested an order which direct the fund to reimburse the 
fund with the medical aid contribution which has been paid out of the fund 
in order to replenish the fund surpluses. You also contend that the 
surpluses should be distributed amongst the pensioners of the fund.  

 
Responses 
 
[4] This office received responses from the administrator on behalf of the fund 

on 27 July 2005 and from the employer on 29 July 2005.  The 
administrator submitted that the crux of your complaint is that a surplus in 
the fund is being depleted through the fund paying for post retirement 
medical aid subsidies for pensioners of the fund, which liability should not 
be borne by the fund but by the employer. It stated that payment by the 
employer of the ex-gratia medical aid subsidies is in terms of an 
agreement between the employer and the pensioners and has nothing to 
do with the fund. Therefore, the payment of the ex-gratia medical aid 
subsidies is the employer’s liability and is being paid by the employer and 
not from the fund’s surplus. The administrator stated further that this was 
explained to you and to other pensioners in a letter dated February 2005. 
The letter also stated that a surplus apportionment exercise has 
commenced and that the trustees are proceeding in terms of the relevant 
legislation. It stated further that stakeholders will be notified as soon as 
there is information to disclose in this regard. Therefore, the surplus in the 
fund is not affected by the payments as the fund is, for administrative 
purposes, only being used as a conduit to facilitate payments of medical 
aid subsidies on the employer’s behalf. 

 
[5] The administrator also raised the issue of jurisdiction in its response to 

your complaint. It referred to section 30H(4) of the Act which states that 
this Tribunal does not have jurisdiction over complaints in connection with 
a scheme for the apportionment of surplus in terms of section 15B of the 
Act, which relate to decisions taken by the board or any stakeholder in the 
fund or any special tribunal convened in terms of section 15K of the Act. 
Therefore, it was submitted that this Tribunal does not have jurisdiction in 
this matter in so far as the complaint relates to the apportionment of the 
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fund’s surplus. 
 
[6] The employer also confirmed, in its response, that the medical aid subsidy 

which is being paid through the fund is its liability.  It acknowledged that it 
is liable to pay the medical aid subsidy to the pensioners of the fund. With 
regard to the increase in medical aid subsidy, it submitted that this is a 
matter between the employer and the employees and it does not involve 
the fund. Therefore, this Tribunal does not have jurisdiction to hear the 
complaint. It was also stated that you did not suffer any prejudice as the 
surplus in the fund has not been affected by the payment of the medical 
aid subsidy through the fund. 

 
Determination and reasons therefor 
 
[7] You complain about the fact that the surplus in the fund is being used to pay 

post retirement medical aid subsidies for pensioners of the fund. The first 
issue that needs to be determined is whether the surplus in the fund is being 
improperly used to pay medical aid subsidies for the pensioners of the fund.  

 
[8] The administrator submitted that the payment by the employer of the ex-

gratia medical aid subsidies is in terms of an agreement between the 
employer and the pensioners of the fund and has nothing to do with the 
fund. You do not dispute this. Therefore, the payment of the ex-gratia 
medical aid subsidies is the employer’s liability and not the fund’s liability. 
The employer and the administrator stated that this was explained to you 
and to other pensioners in a letter dated February 2005. The employer also 
confirmed in its response that the medical aid subsidy which is being paid 
through the fund is its liability. Therefore, the surplus in the fund is not 
affected by the payment as the fund is only being used as a conduit to 
facilitate payments of medical aid subsidies on the employer’s behalf. 
Whether the utilisation of the fund as a conduit for the purpose of paying 
medical aid subsidies to pensioners is appropriate is not the issue before 
me and I shall accordingly not deal with it. 

 
[9] It is clear that you did not dispute the fact that the payment of the ex-gratia 

medical aid subsidies was in terms of an agreement that was reached 
between the employer and the pensioners (including yourself). You were 
also informed about this matter in a letter that was sent to you by the fund in 
February 2005. The fund also explained to you that the payment of the 
medical aid subsidy is the liability of the employer and not the fund. 
Furthermore, you did not suffer any loss or prejudice as a result of the 
payment of the medical aid subsidies through the fund on behalf of the 
employer. This is because the surplus in the fund was not affected by this 
arrangement. Since you do not dispute these material allegations, I have no 
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reason to believe that the surplus in the fund is being depleted by payment 
of post retirement medical aid subsidies.  

 
[10]  In any event, this Tribunal does not have jurisdiction to adjudicate on the 

question of the fund’s surplus apportionment scheme.  Section 30H(4) of the 
Act states that this Tribunal shall not have jurisdiction over complaints in 
connection with a scheme for the apportionment of surplus in terms of 
section 15B which relate to the decision taken by the board or any 
stakeholder in the fund or any specialist tribunal convened in terms of 
section 15K. It is evident from a letter that was sent to you in February 2005 
that a scheme for the apportionment of surplus was taking place. It was 
indicated in the letter that the surplus apportionment exercise has 
commenced and that the trustees were proceeding in terms of the Act to 
apportion the surplus.  

 
[11] Therefore, this Tribunal does not have legal authority to investigate your 

complaint in so far as it relates to a decision of the board in connection with 
a surplus apportionment scheme.  

 
[12] Kindly note that all objections or complaints relating to the surplus 

apportionment scheme should be addressed to the fund directly. The 
Principal Officer or the Former Member Representative would be the 
appropriate person to contact, depending on the nature of the objection. 

 
[13] In terms of section 15B(9)(e), (f) and (g) of the Act, details of all objections 

have to be lodged with the board of the fund before the surplus 
apportionment scheme is submitted to the Registrar of Pension Funds. 

 
[14] All objections have to be dealt with by the board of the fund before the 

Registrar can take note of any objection. The Registrar cannot react to any 
objection against a surplus apportionment scheme unless such objection is 
lodged in the prescribed manner.  

 
[15] In the result, your compliant cannot succeed.  
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2007. 
 
 
Yours faithfully 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 


