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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

Please quote our ref: PFA/KZN/5287/05/CN 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): HJ GOVENDER v BIDCORP GROUP 
PROVIDENT FUND  
 
INTRODUCTION 
 
[1] This complaint relates to the withholding by a fund of the withdrawal 

benefit due to a member of the fund, pending the finalization of court 
proceedings aimed at establishing the member’s liability to the employer.  

  
[2] The complaint was received by this office on 7 September 2005, and a 

letter acknowledging receipt thereof sent to you on 14 September 2005. 
On the same date a letter was dispatched to the respondent requesting it 
to submit a response by no later than 5 October 2005. The response, 
dated 12 October 2005 was received on 18 October 2005 and was 
forwarded to you for a reply on 19 October 2005. No reply has been 
received from you.   

 
[3] After considering all the written submissions, I consider it unnecessary to 

hold a hearing in this matter. My determination and the reasons therefor 
appear below.   

 
The complaint 
 
[4] You are contending that in light of the “dismissal” by the court of the 

criminal proceedings (for fraud and theft) that were instituted against you 
by your erstwhile employer in October 2003, I should order the fund to 
release the amount of the withdrawal benefit that has been due to you 
since your withdrawal from the fund during May 2002.  

  
The response 
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[5] In response, the fund states that it was requested by the employer to 

withhold payment of the withdrawal benefit amount of R29 483.82 until the 
finalization of the criminal case of fraud and theft that was opened by the 
employer against you.  According to the fund, having been so requested, 
the trustees looked into the matter and satisfied themselves that there was 
a prima facie case against you and that the police should be given 
sufficient time to investigate the matter. 

  
[6] The fund has furnished this tribunal with a letter from the employer, dated 

11 October 2005, from which it appears that the matter was removed from 
the roll due to the docket having gone missing, and that the Investigating 
Officer was being hampered in his efforts to have the matter re-enrolled by 
his inability to serve warrants of arrest against you and a co-accused.  

 
[7] The fund concludes that the continued withholding of your benefit is 

reasonable, that the employer would be prejudiced if the benefit were to 
be paid out, and that the delay in the prosecution and finalization of the 
matter is due to your deliberate evasion of the service of a warrant of 
arrest on you.  

 
Determination and reasons therefor 
 
[8] It appears as if there is no dispute regarding the lawfulness of the initial 

withholding of your withdrawal benefit by the fund. What is in issue, 
however, is whether the fund is justified to continue withholding the benefit 
even after the criminal case was struck from the roll in October 2003. 

  
[9] Rule 44.4 provides that where an employer has instituted legal 

proceedings in a court of law or laid a criminal charge against a member 
for compensation in respect of damage caused to the employer by reason 
of theft, fraud, dishonesty or misconduct, the fund may withhold payment 
of the member’s benefit until such time as the matter has been finally 
determined by a court of law, or has been settled or formally withdrawn.  
Rule 44.4.4 further provides that once the proceedings have been 
determined, settled or withdrawn, the member is entitled to receive 
payment of his/her benefit.  

 
[10] Criminal proceedings were instituted against you, but the matter has 

neither been finally determined, settled, nor formally withdrawn. The 
removal or striking of a case from the roll does not amount to either a 
withdrawal or a final determination thereof. Thus, the fund is, on the face 
of it, still within its powers to withhold the benefit.  As indicated by my 
predecessor in Appanna v Kelvinator Group Services of SA Provident 
Fund [2000] 2 BPLR 126 (PFA) at page 129-130, the power to withhold 
the benefit must be exercised reasonably, in that it must serve a legitimate 
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purpose and the means used to achieve that purpose must be reasonable 
and rationally connected to it.  Furthermore, the benefit may not be 
withheld indefinitely.  

 
[11] In the instant case, you were dismissed, and thus became entitled to 

receive a benefit, at the beginning of 2003.   Criminal proceedings were 
instituted soon thereafter, but the case could not be proceeded with in 
October 2003 due to the absence of the police docket.  To this date, the 
case has not been re-enrolled and has thus not been finalized.  It appears 
that attempts were being made to prepare a duplicate docket and to re-
arrest you and your fellow accused.  The main reason for not re-enrolling 
it, according to the employer, is that you and your fellow accused cannot 
be traced by the police for the purpose of serving warrants of arrest on 
you. Although you were given an opportunity to gainsay the employer’s 
allegation regarding the police’s inability to serve a warrant of arrest on 
you, you chose not to do so. Thus, I cannot but accept the employer’s 
version as true.   

 
[12] While the period it has taken for the matter to be brought to finality is quite 

long, one cannot overlook the reason for the failure to re-enroll the matter, 
and also the fact that the employer has been in contact with the 
investigating officer and has furnished him with your last-known contact 
details to enable him to take the matter further. Your lack of co-operation 
with the police, by evading service of the warrant, is also a relevant factor 
that has to be considered in deciding whether the continued withholding of 
your benefit is reasonable.   

 
[13] On a conspectus of all the above factors, I am satisfied that the continued 

withholding of your benefit is reasonable and lawful. However, should your 
liability to the employer not be determined within a reasonable period, you 
will be entitled to approach this tribunal afresh for relief. What a 
reasonable period is will depend on the circumstances, including, but not 
limited to, the efforts of the employer in expediting prosecution of the 
matter, your co-operation with the investigators and other officers in the 
investigation of the matter, the complexity of the matter, the volume of 
evidence required and other relevant considerations.  

 
 
[14] In the result, the complaint is dismissed.  
 
 
SIGNED IN CAPE TOWN ON THIS DAY OF  2007  
 
 
Yours faithfully 
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………………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 
 
 
 


