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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”): RG ROBERTS (“the complainant”) v 
VOLKSWAGEN SA PENSION   FUND (“the respondent”)  
 
 
1.  Introduction 
 

1.1 This complaint concerns the future growth on the pension interest that 
shall be payable to the complainant when the benefit accrues to his 
former spouse. The complaint was received by this office on 14 February 
2006. On 17 February 2006 a letter was dispatched to the respondent 
requesting it to file a response to the complaint by no later than 10 
March 2006. The response was received on 10 March 2006, a copy of 
which was forwarded to the complainant for a reply. A reply was 
received from the complainant on 21 April 2006.  

 
1.2 After considering the written submissions, it is considered unnecessary 

to hold a hearing in this matter. 
 

2.  Factual Background 
 

2.1 The complainant was married to Leona Antoinette Schoeman, who is a 
member of the respondent. On 18 March 1993 the marriage was 
dissolved in terms of a decree of divorce handed down by the South 
Eastern Cape Local Division of the High Court. At the time of divorce, 
the complainant and the member entered into an agreement in terms of 
which you would be entitled to half of the member’s pension interest in 
the fund, payable when she exited the respondent. The initial court order 
reflecting this agreement did not comply with the provisions of the 
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Divorce Act 70 of 1979 and was accordingly amended on 19 July 2005 
to so reflect them.   

 
 

3.  Complaint 
 

3.1 The complainant alleges that in terms of the amended order interest 
would be payable on the amount due to him from the date of divorce to 
the date of payment. He states that the respondent has indicated that it 
cannot pay over any portion of the growth on his pension interest as this 
would be contrary to the provisions of the Act. The complainant requests 
this tribunal to direct the respondent to pay interest on his share when 
such benefits accrue to the member spouse. 

 
4.  Response 

 
4.1 The respondent confirms that the amended order states that the 

complainant will be entitled to 50% (fifty percent) of the member’s 
pension interest plus interest thereon calculated from the date of divorce 
to the date of payment of your pension interest. The respondent states 
that the amended divorce order complies with all the requirements of a 
valid order (to the extent that it has been properly made an order of 
court, and the fund has been ordered to make payment of the pension 
interest). The respondent confirms that it will comply with all the terms of 
the divorce order in so far as they relate to the payment of 50% (fifty 
percent) of the member’s pension interest.  

   
4.2 With regard to the payment of interest on the pension interest, the 

respondent contends that it is not authorized to pay same in terms of its 
rules, the Divorce Act and the Act. It submits that it is only obliged to 
make payment of the pension interest and the obligation to pay interest 
thereon rests with the member. 

 
4.3 The respondent states that the complainant will only become entitled to 

her pension interest once the member exits the respondent. While the 
member is still with the respondent the benefit and any interest earned 
thereon belong to the respondent. It states further that the member has 
confirmed that she will fulfill her personal obligation to make payment of 
interest to the complainant when she receives her benefit from the fund. 
The respondent submits that she will receive her full entitlement in terms 
of the divorce order when it pays the member her benefit when she exits 
the respondent. 

 
4.4 The respondent concludes that the complaint should be dismissed on 

the basis that the complainant will receive her portion of the pension 
interest as may be paid in terms of the Divorce Act. It submits that it is 
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not liable for interest on the complainant’s share of the pension interest 
which is calculated from the date of divorce to the date of final payment. 
According to the respondent this issue is based on a contract between 
the complainant and the respondent. 

 
 

5. Determination and reasons therefor 
 

5.1 Section 7(8) of the Divorce Act 70 of 1979 reads:   
 

(8) Notwithstanding the provisions of any other law or of the rules of any                                                               
pension fund-  

 
 (a) The court granting a decree of divorce in respect of a member of                                            

 such a fund may make an order that-  
 

   (I)     any part of the pension interest of that member which, by virtue of         
 subsection (7), is due or assigned to the other   party to the divorce 
 action concerned, shall be paid by  that fund to that other party 
 when any pension benefits accrue in respect of that member. 
 ” (my italics)  

    
5.2  It is clear in terms of the above section that the pension fund can only 

pay the pension interest to the member’ s former spouse when the 
member’s benefits accrue to him or her. In the instant case, the evidence 
suggests that no such benefits have accrued to the member since she 
has not yet resigned, retrenched, retired or died.  

 
5.3 The complainant is in effect seeking a declaratory order from this office 

on the stance that the respondent would take in future, when the benefits 
accrue to the member. However, it is not appropriate for me to issue 
such an order. It is clear that you have not yet suffered any loss or 
prejudice, as the benefits have not yet accrued. In light of the above, the 
complaint is therefore premature and cannot succeed.  

 
 

 
6.  Relief 

 
6.1 In the result, the complaint is dismissed. 

 
  
 
 
DATED AT CAPE TOWN ON THIS THE                  DAY OF        2007. 
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Yours faithfully 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 
 
 


