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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

Please quote our ref: PFA/KZN/4712/05/SG (CN) 
 

 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): ISAACS v CORPORATE SELECTION 
RETIREMENT FUND; LIBERTY GROUP LIMITED & B.J. OBERHOLZER CC  
 
INTRODUCTION 
 
[1] This complaint relates to the payment of a withdrawal benefit to a member, 

specifically the issue whether a specific mode of payment constitutes due 
payment of the benefit or not.  

  
[2] The complaint was received by this office on 26 September 2005. The 

fund’s response, dated 15 September 2006, was received on 15 
September 2005, while the employer’s response was received on 21 
November 2006.  Although both responses were forwarded to you on 29 
November 2006 for a reply, no reply has been received from you.  After 
considering the written submissions before me, I consider it unnecessary 
to hold a hearing in this matter.  My determination and the reasons 
therefor appear below. 

   
FACTUAL BACKGROUND 
 
[3] You were employed by BJ Oberholzer CC (“the employer”) from 26 April 

1996 to 31 December 2003, and were a member of the Corporate 
Selection Retirement Fund (“the fund”).  Upon leaving service, your 
membership of the fund terminated and you became entitled to receive a 
withdrawal benefit from the fund. 

   
[4] On 2 February 2004, the fund’s administrator made out a cheque in your 
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name in the amount of R9 909.57. The cheque was crossed and marked 
“NOT NEGOTIABLE” and “NOT TRANSFERABLE”, and was drawn on the 
administrator’s bank, the Standard Bank of South Africa Limited. The 
administrator then sent the cheque to the employer for collection by you.  

 
[5] The employer subsequently sent you a letter dated 5 February 2004 

advising you to come and collect the cheque.  Apparently, a third party, 
who was known to the employer as your wife, collected the cheque on the 
pretext of being sent by you.  The cheque was thereafter presented for 
payment at Absa Bank in Cape Town, which bank granted a special 
clearance and paid out the proceeds on 12 February 2004.  

 
THE COMPLAINT 
 
[6] You are alleging that you never received payment of your withdrawal 

benefit from the fund as the employer had, without your authorization, 
given the cheque to “a stranger”. 

 
THE RESPONSES 
The fund’s response   
 
[7] The fund submits that it paid your benefit of R9 909.57 in full and in terms 

of its rules. It goes on to state that it had crossed and marked the cheque 
“NOT NEGOTIABLE” and “NOT TRANSFERABLE” across the face of it, 
and also endorsed it with your name and identity number to ensure that 
the cheque was safe from unlawful encashment. 

   
[8] According to the fund, the administrator had sent the cheque to your 

employer for collection by you, which procedure was the administrator’s 
usual procedure with regard to the payment of benefits by cheque. The 
fund goes on to submit that the cheque was presented for payment and 
cashed on 12 February 2004.   

 
 
 
The employer’s response 
 
[9] According to the employer, when it received your benefit cheque from the 

administrator, it notified you in writing to come and collect it. The employer 
goes on to state that your wife, Natasha Isaacs, came to collect the 
cheque, ostensibly on your behalf on 11 February 2004. The employer 
submits that because the cheque was crossed and marked “NOT 
NEGOTIABLE” and “NOT TRANSFERABLE”, and could thus only be 
deposited into your own account before it could be paid, it was certain that 
it would be safe to hand it to your wife.  
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[10] The employer submits that since in the past your wife had collected your 
salary cheques from the employer’s offices on your behalf, it had no 
reason not to hand the cheque to her.  In conclusion, the employer 
submits that Absa Bank should not have accepted and paid the cheque to 
a person other than you, but should have deposited it into your account.   

 
DETERMINATION AND REASONS THEREFOR 
 
[11] The issue for determination is whether the fund has duly made payment of 

your benefit.  
 
[12] Rule 7.7 provides that a member’s withdrawal benefit shall be paid either 

as a cash amount or by means of cession of a fund member policy or as a 
combination of both.  Although it is not spelt out in the rules, common 
sense and economic expediency demand that the cash amount be paid 
out in cheque form or as a direct electronic transmission into a member’s 
bank account.  

 
[13] Rule 12.1.1 provides that on the happening of an event giving rise to a 

claim for benefits under the rules, the fund will be liable to provide only the 
benefit applicable to that event, and that such benefit shall be paid to a 
beneficiary. A member, dependant, spouse, child, or designated nominee 
who is entitled to a benefit in terms of the rules all fall within the definition 
of a dependant.    As the beneficiary you were entitled to have the benefit 
paid directly to you.  However, it can be inferred from the facts that there 
existed an informal agency relationship between the fund and the 
employer in terms of which the former used the latter as the final conduit in 
the payment process. In terms of the said relationship, the employer was 
required to complete the process by handing the benefit cheques to their 
rightful beneficiaries.   

 
[14] I cannot find any fault on the part of the fund in adopting the procedure of 

handing benefit cheques to the employer for collection by members.  This 
is especially more so since the fund takes the simple security measure of 
crossing and marking the cheques and endorsing them with the payee’s 
name and identity number. Ordinarily, such cheques can only be paid to 
the payee whose name appears on the cheque.  Furthermore, the 
chances of such a cheque being stolen or fraudulently cashed when it is 
given to a specific person in the service of the employer, who also signs 
for it, are very minimal.  Be that as it may, however, the payment process 
is not final until the rightful payee has been handed his/her cheque by the 
employer.    

 
[15] The employer’s practice of handing benefit cheques to third parties cannot 

be encouraged as it exposes beneficiaries to loss resulting from fraud, as 
possibly occurred in this case. However, the employer’s conduct, 
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unacceptable as it is, is not sufficient to hold it liable to you on the grounds 
of delict. I say so because a reasonable person in the position of the 
employer would not have foreseen that your wife or any third party for that 
matter, who was not the named payee on the cheque, could manage to 
negotiate a crossed cheque which contains words prohibiting transfer.   

 
[16] The employer’s contention that it was certain that, “according to the Bank’s 

rules” the cheque could not be negotiated by anyone other than the 
named payee, makes sense when one considers the provisions of section 
6(5) of the Bills of Exchange Act, 34 of 1964, which reads: 

 
 “If a bill contains words prohibiting transfer, or indicating an intention that it should 

not be transferable, it is valid as between the parties to the bill, but is not 
negotiable.”  

 
 Section 75A of the same Act, provides: 

 
“Where a cheque bears boldly across its face the words “not transferable” or “non transferable” either 
with or without the word “only” after the payee’s name 

 
                              (a) the cheque shall not be transferable but shall be valid as between the parties   thereto…;” 
     
 
[17] As was confirmed by the Cape of Good Hope division of the High Court in 

Volkskas Bpk v Johnson 1979 (4) SA 775 (C) at 778D-E, a cheque which 
is not negotiable because it contains words prohibiting transfer or 
indicating an intention that it is not transferable affords no-one but the 
payee the right to claim payment.     

 
[18] I will not pronounce on the issue of whether there was negligence on the 

part of ABSA Bank Limited in paying a crossed cheque that is marked 
“NON TRANSFERABLE” to a person who is not the named payee, 
because this tribunal does not have any jurisdiction over banking 
institutions and can thus not issue any binding rulings against them.  It 
might be in your interests to pursue the matter, if you so wish, before the 
ordinary civil courts or to refer it to the Office of the Ombudsman for 
Banking Services, the contact details of which are set out below.  

 
[19] The complaint is dismissed. 
 
 
SIGNED IN CAPE TOWN ON THIS DAY OF  2007 
 
 
Yours faithfully 
 
 
………………………………… 
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VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 
 
 


