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      Please quote our reference: PFA/WE/2792/2005/nvc 
 

 
Re: DETERMNATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (“the Act”): G V Herring v Momentum 
Retirement Annuity Fund (“the fund”) and Momentum Group Limited 
(“the insurer”) 

 
Introduction 
 
[1] Having considered the complaint received by this office on 23 March 2005 

and further written submissions, I consider it unnecessary to hold a hearing 
in this matter. In December 2005 an announcement was made of a 
Statement of Intent between the Minister of Finance, on the one hand, and 
the Life Offices Association and five large life assurers on the other, in terms 
of which the life assurers would commit themselves to certain minimum 
standards in respect of retirement annuity funds and endowment policies. 
Although the statement is not binding on this office, we nevertheless 
referred all retirement annuity fund complaints (including this one) back to 
the management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the fund on 20 January 2006. The parties were given 30 days 
to settle the matter failing which this office would determine the complaint in 
the ordinary course. Many complaints were settled on this basis but the 
settlement terms were not divulged to this office. However, on 14 February 
2006 we were informed that the parties in this complaint had failed to reach 
a settlement in this case.  The details of disagreement were not 
communicated to us. It is with that brief background that we now determine 
this complaint in the ordinary course. I shall set out the facts as far as 
essential for understanding this determination. My determination and 
reasons therefor appear below. 

 
Factual Background 

V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), Z 
Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), R Maharaj (Snr 
Assistant Adjudicator), N van Coller (Assistant Adjudicator), L Mbalo (Assistant Adjudicator), J Mabuza (Assistant Adjudicator), V Abrahams 
(Assistant Adjudicator), Solomzi Gcelu (Assistant Adjudicator) T Thabethe (Assistant Adjudicator), M Ramabulana (Assistant Adjudicator) 
 
Office Manager: L Manuel 
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[2] Your membership of the fund commenced on 1 May 1993 at which time you 

contributed at the monthly rate of R100, to be increased annually in line with 
inflation. You elected a retirement date of 1 May 2010, at the age of 60. 
However, on the advice of your financial advisor you applied for the benefit 
with effect from 1 July 2003, at the age of 55 as “the policy was doing so 
badly”. You state that you also could no longer afford to pay the 
contributions. 

 
[3] You received a lump sum benefit of R28 120 and with the remainder you 

commenced receiving an annual pension of R1 100 from Momentum.  
 
[4] At the time that you applied for the policy the following values were given to 

you: 
 
  “At 12% growth: R52 339 and an annual pension of R15 480 
   At 15% growth: R64 925 and an annual pension of R19 298” 
Complaint 
 
[5] Your complaint concerns “the maladministration by the fund as illustrative 

values and growth rate of fund were exceptionally over-inflated and poor 
performance and high costs charged affected pay out at 55.” 

 
The fund’s and Momentum’s response  
 
[6] The response was submitted jointly by Mr F Kruger of Momentum and Mr J 

Matthee, the Principal Officer of the fund. They state that Illustrations are 
given at low and high inflation rates as no one knows how the stock markets 
will perform over the period that the contributions are invested.  

 
[7] They state that many people incorrectly believe that the illustrative values 

are promises made by the fund. They add that the estimated values do not 
constitute guarantees and the member is cautioned whenever illustrative 
values are provided that these values are for illustration purposes only.  

 
[8] The respondents say that the actual value of the investment is linked to 

inflation and there is only real growth if the investment yield is higher than 
the inflation rate. In the past few years the markets have been volatile often 
yielding negative growth with adverse effect on the investments, yet, they 
say, that members still unrealistically expect to receive the illustrative value 
given at the inception of membership.  

 
[9] The respondents also state that members may at any time change the 

portfolios in which they are invested. Annual statements and statements, on 
request by the member, would provide the investment value and therefore 
members should always be aware of their fund values.  

 
[10] You elected to invest in the Master Adaptor Manager Linked portfolio, 
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according to the respondents, which is a balanced market related portfolio 
and over the period of your term of your membership, this portfolio, on 
average, achieved a growth rate of 7.32%.  

 
[11] According to the respondents, costs such as commission and administration 

costs, are incurred when the investment is made. They add that as you 
retired 58 months prior to your initially elected retirement date, there was at 
that time unrecouped costs of R2 475.63, which were recovered from the 
investment balance. The costs recovered, they say, were the actual costs 
incurred on this investment.  

 
Determination and reasons therefor  
 
[12] Rule 6.1.2 states: 
 

“The MEMBER shall be entitled to select the medium of investment to which his 
BENEFITS under the policy or policies are to be linked. The MEMBER shall bear 
any investment risk associated with the investments and gains and losses shall 
accrue to the MEMBER’S interest in the FUND.” 
 

[13] Your contributions were invested in the “Master Adaptor Managed Linked 
“portfolio. Once you decided to invest in a market-related portfolio, you 
carried the investment risk. This means that you benefited from a surge in 
the market and carried the loss in periods where the market was in decline.  

 
[14] Consideration must be given to the fact that the values given to you at       

the  maturity   date  of  1   May   2010   included   contributions   plus   
projected bonuses up  to  this date which could not  be applied in  July 2003.  
Having retired earlier meant that the contributions invested were less than 
initially anticipated and the period of investment was shortened by almost 
seven years.  

  
[15] The illustrative values do not permit you (nor do the rules of the fund or the 

policy provisions) to receive a proportionate share of the value at the 
retirement date by virtue of retiring seven years short of the date you 
selected for your retirement. Furthermore, although you are aggrieved about 
the decrease in the benefit value, you have not attacked the basis for the 
illustrative values nor have you shown that the fund was maladministered by 
the adoption of the illustrative values.  Therefore, you are not entitled to the 
illustrative values.  

 
[16] However, in terms of the above the effect of advancing the maturity date is 

that an adjusted benefit will then become payable. 
 
[17] In the document “Bases of assumption” which appears to be part of the 

policy document in which the illustrative values are given, you were advised 
that the projected values cannot be guaranteed. It states at paragraph 1: 
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 “The actual benefits payable will depend on the actual deductions made for 
expenses and the actual growth achieved.” 

 
[18] Section 13 of the Act confirms the binding force of the rules of a fund. As 

the Supreme Court of Appeal stated in Tek Corporation Provident Fund and 
Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28] in this regard, 
the trustees may only do with the fund’s assets what is set forth in the rules.  
Thus, if what they propose to do is not within the powers conferred on them 
by the rules, they may not do it.  

 
[19] The insurer states that the fee of R2 475.63 constituted the outstanding 

costs which were recouped and which were in fact incurred and deducted 
from your benefit when you applied for early retirement at the age of 55, 
more than five years prior to the elected retirement date.  

 
[20] Rule 5.2 states: 
 

“If a MEMBER prematurely discontinued his CONTRIBUTIONS to the FUND, then 
provided CONTRIBUTIONS have been paid for the minimum period determined by 
the ACTUARY he will be entitled to paid-up BENEFITS under the FUND as 
determined by the ACTUARY.” 

 
[21] “Paid-up” is not defined in the rules and although the insurer refers to costs 

that will be deducted the rules do not allude to the computation of the costs 
or quantify its calculation.  

 
[22] There is also no provision in the rules or policy provisions or the Act for the 

acceleration of costs and deduction of unrecouped expenses from a 
member’s contributions upon early discontinuation of contributions to the 
fund. 

 
[23]  The trustees of the fund are, moreover, under a duty to ensure that the 

terms of any underlying contract taken out in respect of, and for the benefit 
of, a member are adhered to by the other contracting party. They may not 
simply wash their proverbial hands of all responsibility.  Section 7C of the 
Act codifies the common law fiduciary duty owed by trustees to the 
beneficiaries on behalf of whom they hold trust assets.  In this sense 
members are in a similar position to trust beneficiaries.  Section 7C 
provides that the object of a board shall be to direct, control and oversee 
the operations of the fund in accordance with the applicable laws and rules 
of the fund.  

 
[24] The section further provides as follows:  
  

“(2) In pursuing its object the board shall- 
  

(a)        take all reasonable steps to ensure that the interests of members in terms of 
the rules of the fund and the provisions of the Act are protected at all times, 
especially in the event of an amalgamation or transfer of any business 
contemplated in section 14, splitting of a fund, termination or reduction of 
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contributions to a fund by an employer, increase of contributions of members 
and withdrawal of an employer who participates in a fund; 

  
(b)        act with due care, diligence and good faith; 

  
(c)        avoid conflicts of interest; 

  
(d)        act with impartiality in respect of all members and beneficiaries”. 

  
[25] As Davis J stated in Central Retirement Annuity Fund v Pension Funds 

Adjudicator and Others [2005] 8 BPLR 655 at 660D-E, the fund cannot 
simply be treated as an illusionary go-between between the members and 
the insurer.  It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.  On the issue of the 
charges levied by the insurer, Davis J stated as follows (at 663E-G):  

  
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment 
thereof among beneficiaries are considerations of which account must be taken by 
Applicant’s management committee.  Similarly, the reasonableness of investments 
effected and maintained by the insurer for the fund from time to time should be 
examined by the management committee, if the latter is to fulfill its fiduciary 
responsibilities to members.  In addition, the adequacy of disclosure of information 
which is critical to the interests of members, such as an adequate and fair 
explanation as to the meaning of documents which provide illustrative values at the 
inception of the contract as well as the adequacy of disclosure by the insurer to 
members from time to time, must, in the light of the analysis advanced, comprise 
part of the responsibilities of the management committee of applicant.” 

  
[26] For the above reasons, I am satisfied that the fund was not entitled to permit 

the above reduction to your benefit since it was not authorized by the rules 
or by the terms of the policy between the fund and the insurer.  An amount 
of R2 475.63 was deducted from your benefit as “actual costs” but which are 
not sanctioned in the fund rules or the policy documents. 

  
[27] In the result, the order of this tribunal is as follows:  
  

[27.1] It is hereby declared that the respondents had no right in law 
to levy the charge of R2 475.63 on your investment value; 

  
[27.2] Momentum (in its capacity as administrator and/or investor of 
 the assets of the fund) is ordered forthwith to calculate the 
 amount that would have been available for  the purchase of an 
           annuity on your behalf had the amount of  R2 475.63 not been 
           levied against your investment value.  

  
[27.3]  Momentum   is  further  ordered  to  pay   you, or  to transfer to 

an institution of your choice in terms of the rules                  
and applicable legislation,  the amount referred to in paragraph 
[27.2] above, less any deductions permitted in terms of the 
Act, within six weeks of the date of this ruling.  
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[27.4]  Momentum   is   further   directed   to    pay   interest   on    the  

amount calculated in  paragraph [27.3] above at the rate of 
15.5%  per annum, from the date of this ruling to the date of 
such payment or transfer. 
 

Dated at Cape Town on this the               day of                                  2006.  
 
Yours faithfully 
 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
 
  
   
 
 
  
 
 
 
 
 
 
  
 
 
 
 
 
 
 
  
 


