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Please quote our ref: PFA/KZN/2799/05/KM 
 
 
 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24 of 1956 (“The Act”): T. FREEMAN v SOUTH AFRICAN 
RETIREMENT ANNUITY FUND (“the fund”) & OLD MUTUAL LIFE 
ASSURANCE COMPANY SOUTH AFRICA LTD (“Old Mutual”) 
 
 
Introduction 
 
[1] Having considered the complaint that was received by this office on 23 

March 2005, the fund’s response received on 7 June 2005, and further 
written submissions, I consider it unnecessary to hold a hearing in this 
matter. My determination and reasons therefor appear below. 

  
[2] In December 2005 an announcement was made of a Statement of Intent 

concluded between the Minister of Finance, on the one hand, and the Life 
Offices Association and five large life assurers on the other, in terms of 
which the life assurers would commit themselves to certain minimum 
standards in respect of retirement annuity funds and endowment policies. 
Although the statement is not binding on this office, we nevertheless 
referred all retirement annuity fund complaints (including this one) back to 
the management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the fund on 19 January 2006. The parties were given 30 
days to settle the matter failing which this office would determine the 
complaint in the ordinary course. Many complaints were settled on this 
basis but the settlement terms were not divulged to this office. However, 
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on 22 March 2006 we were informed that the parties in this complaint had 
failed to reach a settlement in this case. The details of disagreement were 
not communicated to us. It is with that brief background that we now 
determine this complaint in the ordinary course. 

  
 
The complaint 
 
[3] Your complaint concerns the calculation of the value of your retirement 

benefit, which was reduced as a result of your decision to advance your 
chosen retirement age of 65 by some nine years to 56. Put differently, you 
decided to advance your retirement date from 1 November 2012 to 1 
September 2003 after you “discovered that the [retirement] values were 
decreasing dramatically each time [you] called for a quote” over a two year 
period between October 2001 and September 2003. 

 
[4] You joined the fund on 1 November 1994 and made a single contribution 

of R392 568. The original projected retirement value based on a 
retirement date of 1 November 2012 was R2 233 159 (at an estimated 
inflation rate of 9%) and R3 332 179 (at an estimated inflation rate of 
12%). During the course of your membership you requested early 
retirement values for planning purposes. You have set out the comparative 
values furnished by the fund over the years as follows: 

 
“27/01/1998 Retirement date 01/11/2003 R1 025 640 @ 9% 

R1 198 822 @ 12% 
31/10/2001 Retirement date 01/11/2003 R1 080 968 
19/02/2003 Retirement date 01/11/2003 R   937 152 
19/05/2003 Retirement date 01/09/2003 R   804 974 
20/05/2003 Retirement date 01/11/2003 R   817 856 
19/08/2003 Retirement date 01/09/2003 R   839 437 
04/09/2003 Retirement date 01/09/2003 R   886 072 Actual Payment” 
 

 
[5] Part of the reduction in value of your fund interest is apparently due to a 

“market value adjustment”, applied to your benefit on account of your early 
retirement. You state that, while you are aware that adjustments can be 
made due to early maturity, you do not remember anything concerning a 
“market value adjustment” being incorporated in the original policy 
document. The first time you became aware of this was when you 
corresponded with Old Mutual prior to lodging your complaint with this 
office. In any event, you state that the extent of the penalty (which you 
place at 26%) is excessive. 

 
 
The response 

 
[6] A response has been received from the fund, to which a memorandum 
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from the actuarial department of Old Mutual has been attached. The 
memorandum deals with the specifics of the underlying policy issued by 
Old Mutual to the fund on your behalf and in which your single contribution 
to the fund as a member was invested.  

 
[7] On the merits, it is explained that the reduction in your fund value arose 

from two factors. Firstly, investment markets in South Africa were a lot less 
favourable during the six years to August 2003 than they had been pre-
1998. Two severe market corrections were experienced – a 40% drop in 
1998 and a 30% drop in 2002/2003. In addition South Africa has been 
successful in bringing inflation down steadily from the 12,3% per annum 
average over the 15 years prior to your early retiral quote in 1998, to the 
5,5% it has averaged since then. 

 
[8] Secondly, you elected to retire on 1 September 2003 instead of 1 

November 2012, thus shortening the period of your membership by nine 
years. In terms of clause 2 of Part 3 of the policy document such an 
election is subject to “the conditions imposed by OLD MUTUAL at the 
time”. One such “condition”, it would seem, is the application on a “Market 
Level Indicator (MLI)”. The application of this market level indicator or 
adjuster had the effect of reducing your “Accumulation Account” from its 
value of R932 708,13 to R886 072,72, a downward adjustment of your 
benefit by R46 635, 41 translating to a 5% reduction. 

 
[9] The fund contends that its liability to you is limited to the amounts payable 

in terms of the underlying policy. In this regard it refers to Rule 6.7 which 
provides: 

 
“All benefits payable by the FUND to MEMBERS and LIVES ASSURED are fully 
secured by the UNDERWRITER by means of ANNUITY POLICIES or CEDED 
POLICIES. The FUND’S liability in respect of benefits payable at retirement, 
death, ill-health retirement or disability shall not exceed the amount or amounts 
payable in terms of the ANNUITY POLICIES.” 

 
[10] The point being made, it seems to me, is that because the policy 

document provides for the purchase of an annuity in November 2012, the 
advancement of that date will trigger the variation of the policy terms by 
Old Mutual as underwriter subject to such conditions as Old Mutual may 
determine. By implication, therefore, because the funds that would have 
been available for the purchase of such annuity in November 2012 would 
not be available in September 2003 (or would in any event not be 
sufficient to purchase the same annuity in September 2003), the value of 
your benefit some nine years before your chosen retirement date must be 
reduced, presumably to purchase an annuity in September 2003 that is 
equivalent to that that would have been purchased in November 2012, 
taking into account projected inflation rate and market conditions over the 
nine year period between the two dates. 
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Determination and reasons therefor 
 
[11] It seems to me your complaint raises two related issues that nevertheless 

ought to be dealt with separately. The first relates to the reason for your 
advancing your chosen retirement date in the first place, namely, the 
decrease in value of your retirement value, variously as at September 
2003 and November 2003, as quoted to you between October 1998 and 
September 2003.  

 
[12] The second issue relates to the application of the market level indicator or 

adjuster by reason of your advancement of your chosen retirement date by 
nine years. Old Mutual applied a 5% market level adjuster, thus reducing 
the value of your benefit by R46 635,41 – from R932 708,13 to R886 
072,72. 

 
[13] I shall deal with each issue in turn. 
 
  
Decreasing illustrative values 
 
[14] When you joined the fund a Personalised Illustration was prepared for you, 

which you signed on 7 November 1994. Under the heading “Important 
Notes” the following appears: 

 
“- Actual benefits will depend on the actual rates of bonus declared and the 

expense charges actually deducted.  
- Two projected values have been provided to illustrate the effect of bonus 

changes which are dependent on the investment performance of Old 
Mutual.” 

 
[15] Old Mutual attributes the reduction of the values quoted to you between 

January 1998 and September 2003 to market conditions (see paragraph 
[7] above). In any event, while the quotes furnished to you in January 1998 
appear to be based on 9% and 12% annual returns, there is no indication 
in your complaint as regards the assumptions underlying the reduced 
values quoted to you between October 2001 and September 2003. On the 
face of your complaint document alone, it would seem that you are not 
comparing like with like when comparing the R1 198 822 quoted to you in 
January 1998, on the one hand, and the R886 072 quoted to you (and 
ultimately paid to you) in September 2003 on the other.  

 
[16] For this reason alone, this aspect of your complaint cannot succeed. 
 
 
Application of “market level indicator or adjuster” to reduce benefit 
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[17] The question that arises in this regard is really whether the application of 

this market level adjuster is authorised either by the rules or by the policy 
document relating to the underlying policy issued by Old Mutual to the 
fund on your behalf as member of the fund. In its letter to you (and 
forwarded to us) dated 22 March 2006, Old Mutual says because the 
policy in which your contribution was invested participated in the “Smooth 
Bonus portfolio”, a market level indicator of 5% became applicable at the 
time when your funds were “withdrawn”. It then justifies application of the 
market level indicator (the words “indicator” and “adjuster” appear to be 
used interchangeably) with reference to the Statement of Intent referred to 
in paragraph [2]. Paragraph 4.3 of the statement provides as follows: 

 
 “For Smooth Bonus business, the use of "market value adjusters" should be allowed to 

adjust the book value account to prevent a shift of investment risk from the client to the 
life office.”  

 
[18] Old Mutual says it applied this adjuster in order to “ensure fairness and 

equity” for policyholders remaining in the fund. It makes sense that the risk 
of costs attendant upon people withdrawing their funds before the agreed 
retirement date should not be borne by those who remain in the fund until 
their retirement dates. With that there can really be no quibble. However, 
the trustees of the fund cannot assume that the manner in which such 
“fairness and equity” is to be effected is known to those members who 
withdraw their funds prematurely. As it happens, neither Old Mutual nor 
the fund trustees dispute your submission that you had never heard of this 
market level adjuster before it was applied to reduce your benefit. They 
also do not dispute that this never formed part of the policy document. 
Nowhere is reference made to a market level adjuster in the rules of the 
fund either. The rules constitute the fund’s constitution and nothing not 
provided for therein can be done by the trustees or anyone else 
administering the business of the fund (see Abrahamse v Connock’s 
Pension Fund 1963 (2) SA 76 (W) at 78D-E). In this case, however, to the 
extent that the fund’s liability to the member is limited under rule 6.7 to 
amounts payable in terms of the underlying policy, the policy document is 
thereby incorporated by reference in the rules.   

 
[19] The trustees of the fund have a duty under rule 8.4(g) to ensure that 

adequate and appropriate information is communicated to members 
informing them of their rights, benefits and duties in terms of the rules. 
Section 7D(c) of the Act also enjoins trustees to do so. Trustees cannot 
abdicate their fiduciary duties to underwriters. In this regard, the words of 
Davis J (in whose judgment Le Grange AJ concurred) in Central 
Retirement Annuity Fund v Adjudicator of Pension Fund and others [2005] 
8 BPLR 655(C) at 660 C-E, are apposite:  
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“The Rules of the Fund set out its essential purpose as being to provide benefits to 
members upon retirement. The fact that applicant may be exempt in terms of the 
applicable law from audit cannot exempt it from playing a role in the fulfilment of its 
purpose. In any event, applicant is a pension fund organization and has separate legal 
personality in terms of [section 5(1)(a)] of the Act. It cannot simply be treated as an 
illusionary ‘go between’ the members such as second respondent and Sanlam Life. It 
should be accountable to its members and hence be subject to the discipline of the Act’s 
complaint mechanism.” 

 
[20] In their responses, both the fund and Old Mutual submit that when you 

applied for early retirement in September 2003, you were provided with an 
“early retiral quotation”. The quotation, they say, set out conditions 
determined by Old Mutual pursuant to Part 3 clause 2 of the policy 
document. They say the quotation said that Old Mutual would agree to the 
early retirement (nine years earlier than the agreed retirement date) on the 
basis that R886 072,72 (not R1 198 822 or any other amount) would be 
made available for the purchase of an annuity on your behalf. They say 
you agreed to this basis and so payment was made to you on that basis.  

 
[21] But the one-page document (annexed as “A” to Old Mutual’s Actuarial 

Services memorandum to the fund trustees dated 1 June 2005) evidences 
nothing of the kind alleged by Old Mutual and the fund. First, it says 
nothing about a market level indicator or adjuster of 5% or any other 
percentage. Second, it says nothing of the value of your benefit prior to 
the application of the market level adjuster (an amount of R932 708,13) to 
enable you to see that the R886 072,72 is in fact a reduced amount. 
Without providing you with this information, it does not avail the fund and 
Old Mutual now to say you agreed to a quotation that advised you of the 
conditions on which an early retirement benefit was subject.  

 
[22] The statement of intent does not assist the fund and Old Mutual. For one 

thing, the statement is an agreement between National Treasury, on the 
one hand, and five life assurers and the association representing their 
interest on the other, on minimum standards to which the life assurers 
bound themselves. It does not bind the retirement annuity funds 
underwritten and administered by the signatory life assurers, nor does it 
bind members of those funds. It most certainly does not bind this tribunal. 
Indeed that would be inappropriate. For another, the statement does not 
form part of the rules or the policy document in this case. Just as the 
policy document has been incorporated by reference in the rules as 
pointed out above, the trustees could have extended application of the 
terms of the statement by making provision therefor in the rules. That 
would, of course, require the Registrar’s approval and the approval of the 
Commissioner for Inland Revenue. I thus cannot accept the statement of 
intent as authority for the application of the market level indicator to 
reduce your benefit. 

 
[23] Old Mutual’s actuaries are correct about one thing, however. Because the 
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projected values quoted to you between January 1998 and September 
2003 are not only “projections” (and therefore not guaranteed amounts) 
but also subject to a number of actuarial assumptions (such as the 
inflation rate and nett rate of returns) it is not open to you to take the 
highest of these projections (R1 198 822), subtract therefrom the amount 
actually paid to you (R886 072,72) and treat the difference (R312 749,28) 
as a “26% penalty” imposed on you for advancing your retirement date by 
nine years. The view I take of this matter is that the 5% market level 
adjuster is not authorised by the rules and the policy document and so 
was wrongly and unlawfully applied. For that reason, the R46 635,41 
reduction of your benefit must be reversed. 

 
[24] The order for the reversal of the R46 635,41 reduction cannot be made 

against the fund because it is not the fund that effected it but Old Mutual.  
 
 
Relief 
 
[25] I therefore make the following order: 
 

[25.1] Your complaint as regards decreasing illustrative values is 
dismissed. 

 
[25.2] It is hereby declared that the respondents were not entitled 

to apply the market level adjuster to the balance in the 
Accumulation Account to determine your benefit on the 
ground of your advancing your retirement date; 

 
[25.3] Old Mutual is ordered reverse deduction of R46 635,41 from 

your benefit and to pay to you, or transfer to an institution of 
your choice permitted by the applicable legislation, the 
amount of R46 635,41 less any deductions permitted in 
terms of the Pension Funds Act, within six weeks of the date 
of this ruling; 

 
[25.4] Old Mutual is ordered further to pay interest on the amount 

of R46 635,41 at the mora rate of 15,5% per annum 
reckoned from 1 September 2003 until date of final transfer 
or final payment. 

 
 
 
 
 
SIGNED IN JOHANNESBURG ON THIS DAY OF                                2006  
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Yours faithfully 
 
 
 
 
………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 


