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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

 
    Please quote our ref: PFA/KZN/10840/2006/TT 
 
 
 
Re: Determination in terms of section 30M of the Pension Funds Act 24 of 
1956 – M Pillay & L Pillay v Richards Bay Minerals Retirement Fund (“the 
fund”) and T.D. Chellan 
 
Introduction  
 

1. Your complaint concerns your request for a review of the fund’s decision 
in the allocation of the death benefit (from the fund) of the late Clyde 
Marimuthu. 

 
2. Your complaint was received by this office on 11 October 2006 and a 

letter acknowledging receipt thereof was sent to you on 12 October 2006. 
On the same date, letters were dispatched to the respondents giving each 
until 13 November 2006 to file a response to the complaint. On 15 
November 2006 a response was received from Cox Yeats Attorneys filed 
on behalf of the fund. On 23 November 2006 a reply was received from 
you via your attorneys, D.K. Singh, Vahed & Parners Attorneys. After 
considering the written submissions before me, I consider it unnecessary 
to hold a hearing in this matter. My determination and the reasons therefor 
appear below. 

 
 
Factual Background 
 

3. You are the parents of the late Clyde Marimuthu (“the deceased”) who 
died on 11 September 2005. The deceased was a member of the fund 
when he died. At the time of his death the deceased also had a fiancé 
(Miss T.D. Chellan) whom he was going to get married to on 15 October 
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2005. 
 
4. The fund allocated 60% of the deceased’s benefit to Miss T.D. Chellan 

(the deceased’s fiancé) and 20% to each of you. (The actual amounts 
have not been disclosed in the papers before us). 

 
5.  On 6 September 2006, prior to lodging your complaint with our office, you 

made an application to the Durban High Court for an interdict against the 
fund not to distribute the benefits as allocated by the board of 
management. In this application you sought an order against the fund not 
to pay the benefits to Ms TD Chellan pending the outcome of the 
application in the High court for a review of the board’s decision. You also 
undertook to commence the review proceedings within 30 days of the date 
of the court order. The application was postponed to 20 September 2006. 

 
6. On 20 September 2006 the matter resumed in court. The application was 

adjourned to 13 October 2006 with costs reserved and you made an 
undertaking (which was agreed to by all the parties) that you would 
institute review proceedings by 13 October 2006.   

 
7. On 11 October you lodged a complaint with this office for the review of the 

fund’s allocation of the deceased’s death benefit.  
 

Complaint 
 

8. Your complaint is for the review of the board of management’s decision in 
the allocation of the deceased’s benefit. You want the fund to allocate a 
third of the benefit equally to each of you (complainants and Ms Chellan). 

 
Response 
 
9. The fund has objected to your complaint being investigated and 

adjudicated upon by this office for the reason that in terms of section 
30H(2) of the Act this office is precluded from investigating your matter 
since you instituted proceeding in court on the same subject matter prior 
to lodging the complaint with this office.  

 
Determination 
 
10. The matter for adjudication is whether this office has jurisdiction to 

investigate and adjudicate upon your complaint, in the light of the 
proceedings instituted in the High Court. 

 
11. Section 30H(2) of the Pension Funds Act reads: 

 
“The Adjudicator shall not investigate a complaint if, before the lodging of the 
complaint, proceedings have been instituted in any civil court in respect of a 
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matter which would constitute the subject matter of the investigation.” 
 

12. In terms of section 30H(2), I am precluded from investigating a complaint if 
before the lodging of the complaint, proceedings have been instituted in 
any civil court in respect of a matter which would constitute the same 
cause of action.  

 
13. On 13 October 2006, Judge Gyanda J held that the interdict proceedings 

in question was a matter related to the subject matter of the complaint 
lodged with this office since it was the intention of the parties that the 
review proceedings of the fund’s decision would be launched in the High 
Court (as agreed in terms of an order made on 20 September 2006). 

 
14. Judge Gyanda J held further that for this reason, once the application was 

brought in the High Court for the interdict, it ousted the jurisdiction of the 
Pension Funds Adjudicator to investigate the matter as stated in section 
30H(2).  

 
15. He dismissed the application with costs since the application for the 

review of the fund’s decision was not launched timeously (as agreed by 
the parties in the order made on 20 September 2006). 

 
16. I concur with Judge Gyanda that your complaint with this office is matte 

related to proceedings of your application in the High Court. The reason 
for this is that on 20 September 2006, when the court heard your 
application to restrain the fund from making payment to Ms Chellan, you 
undertook to apply for the review of the board of management’s decision 
in the High Court on or before 13 October 2006. However, before lodging 
this application with the High Court, you lodged a complaint with this office 
on 11 October 2006 also for the review of the fund’s decision. 

 
17. Since I am precluded in terms of section 30H(2) of the Act from 

investigating a complaint if it has already been lodged with a court of law, 
where the subject matter constitute the same cause of action, I do not 
have jurisdiction to investigate and adjudicate the subject matter of your 
complaint. Therefore, your relief lies in the High Court and I am unable to 
assist you any further. 

 
 
SIGNED AT CAPE TOWN ON THIS      DAY OF                         2007. 
 
 
Yours faithfully 
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VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
  


