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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): EB PLUKE (“the complainant”) v SOUTH 
AFRICAN RETIREMENT ANNUITY FUND (“the respondent”) 
 
 
1.  Introduction 
 
1.1  The complaint concerns the complainant’s dissatisfaction with the negative 

returns that were achieved by the portfolios in which her savings were 
invested in the respondent pension fund.  

 
1.2 The complaint was received on 18 January 2006 and a letter 

acknowledging receipt thereof was sent to the complainant on 30 January 
2006. On 10 March 2006 a letter was dispatched to the respondent 
requesting it to submit a response to the complaint by no later than 31 
March 2006.  The response was received on 31 March 2006 and a copy of 
same was sent to the complainant. The complainant’s reply was received 
on 19 April 2006. 

 
1.3 Having reviewed the written submissions before me, it is considered 

unnecessary to hold a hearing in this matter. My determination and 
reasons therefor appear below.  
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2.  Factual Background 
 
2.1 The complainant transferred her retirement benefit of R686 043.38 from 

First National Bank Pension Fund to the respondent with effect from 29 
December 2000. The respondent is administered and underwritten by Old 
Mutual Life Assurance Company (SA) Ltd (“the insurer”). In making her 
application for membership and selecting the investment portfolios of her 
choice, the complainant was assisted by an independent financial 
intermediary, Mrs Ida Curic of Magee Insurance Brokers. 

 
2.2 The complainant elected to invest in the World Balanced Fund and in 

Multi–Manager World High Growth Fund. The investment amount was split 
equally between the funds. Both these funds are 100% rand dominated 
international funds, with majority holdings in the United States. The World 
Balanced Fund is split between equity investments (65%) and bonds 
(35%). The Multi-Manager World High Growth Fund is fully invested in 
equities. 

 
2.3 The complainant received a monthly annuity of 5% which translated to an 

amount of R2 623.51 per month for the first year but was increased to 8 % 
which translated to R4 812.40 per month. According to the statement for 
the period 1 October 2001 to 31 December 2001, the complainant’s fund 
credit was R869 484.92. However, the statement for the period 1 April 
2002 to 30 June 2002 revealed that the complainant’s fund value had 
dropped to R666 083.07. Since that time there has been a steady decline 
in the current fund value of the complainant’s fund share. Upon enquiry 
directed to the fund by the complainant, the events of September 11, the 
strengthening of the Rand and the increase in the monthly annuity were 
cited as reasons for the reduction in value. 

 
 
3.  Complaint 
 
3.1 The complainant is dissatisfied with the negative returns that were 

achieved by the portfolios in which her benefits were invested. She 
contends that she was placed in funds which do not meet her needs and 
feels that the inherent risks associated with the funds in which her benefits 
are invested were not taken into consideration. The complainant states 
that the fund is expensive, and should it continue performing in this 
negative vein with fees of the broker and the insurer being deducted, her 
investment will be exhausted within a matter of years. She states further 
that the product in question was sold to her with a view to earning 
commission.  

 
3.2 The complainant is also aggrieved by the failure of her financial adviser to 

disclose the commission earned by him in respect of the investment when 
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she applied for membership of the fund. 
 
3.3 She wants compensation for the loss that she has suffered, and her 

benefits to be switched to a product which is more suitable to her needs. 
She also requests that the respondent waives any fees involved.  

 
 
4.  The Response 
 
4.1 The respondent confirms that the complainant’s benefits are invested in 

the Multi-Manager World Balanced Fund and Multi-Manager World High 
Growth Fund. It states that these funds are priced daily, and, depending 
on the market performance of the funds, the unit price may increase or 
decrease. Each day the value of the fund is determined by taking the 
number of units and multiplying it by the unit price for that day.   

 
4.2 The respondent states further that Fairbairn Capital is a product provider 

that offers a wide range of funds that suit investors with various needs. 
Included in its platform are funds that suit investors with various risk 
spectrums and investment objectives. It contends that the role of the 
financial advisor together with the decision of its potential client is to match 
the needs and risks of that client with the appropriate fund. 

 
4.3 The respondent states that the complaint seems to be based on the 

alleged misrepresentation made by the complainant’s broker, Mrs Ida 
Curic. It contends that the respondent cannot be held accountable for the 
actions of an independent broker. It concludes that it is therefore not liable 
for the loss suffered by the complainant. 

 
 
5.  Determination and reasons therefor  
 
5.1  It is common cause that the complainant elected to invest her benefits in 

the Multi Manager World Balanced Fund and Multi-Manager World High 
Growth Fund which are both market-related portfolios. It is evident that at 
time of exercising her investment choice, the complainant was duly 
assisted by a financial adviser. It is also common cause that the 
underlying portfolios have achieved a negative return which has allegedly 
caused financial loss to the complainant. The question which arises is 
whether the respondent can be held liable for any loss that the 
complainant has suffered. 

5.2 As far as the performance of the underlying portfolios in which the 
complainant was invested, something more is required than the bare fact 
that they have not performed well, or even that the complainant has 
sustained a loss in investment value. The nature of defined contribution 
schemes is that the member assumes the risk of investment return, and is 
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therefore subject to prevailing market conditions. (See Van Luipen v 
Investment Solutions Retirement Annuity Fund & Another [2005] 6 BPLR 
551 (PFA). In any event, the complainant has not suggested that the 
board was negligent in terms of the investment decisions taken, or that 
there was a failure to adopt specified investment strategies. Without those 
allegations, it is not possible to establish any entitlement to relief in this 
regard. 

 
5.3 With regard to the alleged misrepresentation made by the financial adviser 

to the complainant, section 1 of the Act states that any complaint lodged 
with this office must relate to one of three aspects of a pension fund 
organization (as defined in the Act), namely, the administration of the fund, 
the investment of its funds or the interpretation and application of its rules.   
Therefore the complainant needed to allege one or more of the above 
aspects in her complaint. It is therefore clear that this aspect of the 
complaint does not constitute a “complaint” as defined in the Act because 
it relates to the conduct of the financial adviser and not the pension fund. 
Any grievance in this regard should therefore be referred to the Office of 
the Ombud for Financial Services (“the FAIS Ombud”) which was 
established in terms of Section 20 of the Financial Advisory and 
Intermediary Act 37 of 2002.The FAIS Ombud’s contact details appear at 
the foot of this letter. 

 
 
6.  Relief 
 
6.1 The complaint is dismissed. 
 
 
 
Dated at Cape Town on this the                       day of                                      2008 
 
 
 
Yours faithfully 
 
 
 
___________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 


