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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

              Please quote our reference: PFA/GA/2789/2005/RM 
       
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“THE ACT”): R BOUWER v CENTRAL 
RETIREMENT ANNUITY FUND (“THE FUND”) 

 
Introduction  
 
[1] The complaint concerns the distribution of a death benefit by the fund 

following the death of its member, Mr. A.G.H. Bouwer (“the deceased”). It 
was dated 16 February 2005 but was received by this office on 4 April 
2005. An initial complaint was received on 24 March 2005, but due to 
insufficient information contained in it on 1 April 2005 this office sent you a 
letter acknowledging receipt of your complaint and requested you to re-
formulate your complaint. You then sent the complaint we received on 4 
April 2005. The complaint was referred to the fund on 15 March 2006 and 
responses, which were also forwarded to you, were received on 13 April, 6 
October and 1 December 2006. No reply was received from you, either to 
this office’s letters or to the fund’s letters. This was the case because 
during our investigation it was established that you had changed 
employment and letters had been sent to the incorrect address. After 
considering the submissions before me, I find it unnecessary to hold a 
hearing in this matter. My determination and reasons therefor appear 
below. As the background facts are well known to all the parties, I shall 
only repeat those facts that are pertinent to the issues raised herein.  

 
Factual Background 
 
[2] The deceased, who is your father, passed away on 19 January 2003. 

During his lifetime he was a member of the fund and he received a 
monthly pension of R534.20 from it. The pension was guaranteed for a 
period of 10 years, meaning that if the deceased passed away within the 
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10 year guarantee period his dependants would continue receiving the 
pension until the expiration of the guarantee period. Following his passing 
away within the guarantee period the deceased’s dependants became 
entitled to receive this monthly pension for the remainder of the guarantee 
period, until 1 December 2008. 

 
[3] You were nominated as a beneficiary by the deceased. The fund also 

identified the following dependants: 
 
 [3.1] Mrs. C. Bouwer (the deceased’s ex-wife) 
 [3.2] Mrs. M. Bouwer (the deceased’s wife at the time of his death) 
 [3.3] Mr. E. Bouwer (the deceased’s major son) 
 [3.4] Mrs. A. Heyneke (the deceased’s major daughter) 
 [3.5] Mrs. U. Pretorius (the deceased’s major daughter) 
 [3.6] You (the deceased’s son and nominee) 
 
[4] On 30 June 2004 you were apparently informed by someone employed by 

the administrator of the fund, Sanlam Life Insurance Limited (“the 
administrator”), that the trustees had made an interim decision to distribute 
the death benefit to Mrs. M. Bouwer, to which you objected. 

 
[5] Following your objection the trustees have yet to make a final decision 

regarding the distribution of the death benefit and no payment has been 
made by the fund to date. 

 
Complaint 
 
[6] You object to the trustees’ proposed allocation of the proceeds of the 

death benefit from the fund.  
 
Response 
 
[7] The administrator responded to the complaint. It advised that there had 

been communication with you regarding the distribution of the death 
benefit and that the trustees were prepared to re-consider their initial 
decision if you would clarify certain aspects of your submissions to them 
and if you would provide the fund with the supporting documentary 
evidence that you have in your possession. You have not submitted this 
information to the administrator as yet, which they consider to be the 
reason for the delay in finalizing the death benefit claim. The administrator 
also confirmed that there has not been a final decision on the distribution 
of the death benefit and no payment has been made. 

 
Determination and reasons therefor 
 
[8] The payment of death benefits is regulated by section 37C of the Act, read 
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in conjunction with the definition of a “dependant” in section 1. The primary 
purpose of this section is to protect those who were financially dependent 
on the deceased during his lifetime. Thus, although the deceased may 
have expressed an intention to benefit a nominated beneficiary in his 
nomination form, it does not necessarily imply that the benefit will in fact 
be awarded to the nominee because the deceased’s intention as 
contained in the nomination form is only one of the factors taken into 
consideration when allocating a death benefit. It is the Board’s 
responsibility when dealing with payment of death benefits to conduct a 
thorough investigation to determine the dependants, to thereafter decide 
on an equitable distribution and finally to decide on the most appropriate 
mode of payment of the benefit allocated. Section 37C(1)(a) of the Act is 
applicable to the present distribution because, even though you are the 
nominee, you are in fact a dependant in terms of the definition in section 1 
of the Act. 

 

[9]  In deciding on an equitable distribution among the dependants the 
trustees duty in this regard were cogently summarised in Sithole v ICS 
Provident Fund and Another [2000] 4 BPLR 430 (PFA), at paragraphs 24 
and 25, as follows: 

 
  “When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors: 
 

● the age of the dependants; 
● the relationship with the deceased; 
● the extent of dependency; 
● the wishes of the deceased placed either in the nomination and/or his last 

will; and 
● financial affairs of the dependants including their future earning capacity 

potential. 
 

In making their decision, trustees need to consider all relevant information and 
ignore irrelevant facts. Further, the trustees must not rigidly adhere to a policy or 
fetter their discretion in any other way.” 

 
[10] It is the trustees’ duty to conduct a proper investigation to establish the 

extent of dependency of the identified dependants. It is not the 
dependants’ responsibility to do this. I am of the view that the trustees 
have failed to conduct a proper investigation in this case. In the present 
matter you brought relevant information to the trustees’ attention and the 
trustees agreed to reconsider their provisional decision to distribute the 
benefit pending further investigation. Subsequent to this the trustees have 
done nothing to investigate the submissions you made to them aside from 
sending letters to you requesting supporting documents. These letters 
were sent to the office of your previous employer and were in all 
probability never received by you. A telephone call to your previous 
employer’s office, or to any one of the identified dependants, would have 
confirmed that you do not work there anymore. The fund and its 
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administrator failed to do this. Further, the trustees should have conducted 
their own investigation into the allegations you made in your submissions 
to the fund, but this has also not been done. Sole reliance has been 
placed on you to provide the supporting information requested. It is an 
abdication of the trustees’ responsibility to properly investigate 
dependency and has resulted in a long delay in finalizing the payment of 
the death benefit, which has prejudiced all the potential beneficiaries. 

 
[11] The trustees have not made a final decision on the allocation of the death 

benefit and the proceeds still lie with the administrator. Thus, I am unable 
to make a ruling on the trustees’ decision regarding the distribution of the 
death benefit since there is none. 

  
[12] I make the following order: 

 
The Board of Management is ordered to conduct a thorough investigation 
into the dependency and financial needs of the dependants identified, 
whereafter they are directed to exercise their discretion in terms of section 
37C(1)(a) of the Act, within 6 weeks of the date of this determination. 

  
Dated at Johannesburg on this the               day of                                  2007 
 
Yours faithfully 
 
 
 
 
 
 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
 


