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Introduction  

 

[1] This complaint turns on the permissibility of an application of the “Market 

Level Indicator” (or “Market Level Adjuster” or “Market Value Adjuster”) to 

the complainant’s benefit following his withdrawal from the first respondent 

some five-and-a-half years before the maturity date of the endowment policy 

in which the first respondent invested his single contribution of R193 560,05. 

Application of this Market Value Adjuster (“MVA” or “MLI”) has had the 

effect of reducing the value of the complainant’s benefit by R29 592,04 from 

R295 920,38 to R266 328,34. The respondents say the R29 592,04 represents 

the percentage of the MLI, as determined by the second respondent’s actuaries 

(henceforth “Old Mutual”), which was determined at 10% at the time of the 

policy’s surrender. The complainant says no mention has ever been made to 

him of this MLI during his membership of the fund. However, as evidence of 

the complainant having been kept informed of the MLI and its effect, the 

respondents point to the rules of the fund, the statement of intent signed in 

December 2005 by the Minister of Finance and five large insurers (of which 
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Old Mutual was one), and annual benefit statements they say were sent 

annually to the complainant. Therein lies the cause for complaint. 

The Facts in brief 

 

[2] The following facts are materially not in dispute. The complainant left the 

University of Durban-Westville Provident Fund at the age of 51 on 31 October 

1997. He then elected, according to the application form titled “Endowment 

Option” signed by him on 22 December 1997, to transfer his benefit of R192 

933 to the first respondent (“the fund”) as a once-off single contribution. The 

fund then invested the amount (which, according to the policy document, was 

R193 560,05) in an endowment policy on behalf of the complainant. The 

amount of R193 560,05 appears to be the amount accepted by all parties as 

being the actual amount transferred to the fund. 

 

[3] While the transfer forms were completed and signed by the complainant on 22 

December 1997, and the benefit statements indicate that his membership of the 

fund commenced on 1 January 1998, the fund alleges that he became a 

member on 21 January 1998. Nothing turns on this for purposes of this 
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determination, however, and there is no dispute as regards the precise date on 

which the complainant’s membership of the fund commenced. 

  

[4] Specifically, the amount was invested in an Old Mutual product called a 

“Flexidowment Pure Investment Smoothed Bonus” policy which took effect 

on 1 January 1998 and was to mature on 1 January 2010 at which date the 

complainant would be 64 years and 6 weeks of age. The policy had a 

guaranteed maturity value of R319 076. 

 

[5] The complainant received annual benefit statements detailing, among other 

things, the estimated maturity value, the “cash value” (R265 848,19 as at 30 

June 2003) and the “fund value” (R295 386,88 as at 30 June 2003). Each of 

these values is defined in the annual benefit statements. As the respondents 

place reliance on these definitions, I shall deal with them in greater detail 

below. 

 

[6] On 7 March 2003 – some five years after becoming a member of the fund and 

some seven years short of the underlying endowment policy’s maturity date – 
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the complainant gave notice to the fund of his intention to withdraw from the 

fund. He was 57 years of age at the time. The withdrawal form was in turn 

received by Old Mutual on 14 March 2003. After outstanding information had 

been received from the complainant and signature by the complainant of a 

declaration form on 19 June 2003, the underlying policy was surrendered on 

20 June 2003 and the cheque paid to the fund on 4 July 2003.  

 

[7] In a fax dated 10 September 2003 the complainant sought to reverse his 

withdrawal and wrote to Old Mutual in the following terms: 

 

“May I kindly request that you return to me all my documents that were 

submitted to you regarding the above policy. I do not want to cash my 

policy in just yet but will do so at a later stage and you will be instructed 

accordingly” 

 

Old Mutual declined the request and advised the fund on 15 October 2003. 

 

[8] On 28 October 2003 the fund advised the complainant of Old Mutual’s 
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decision, citing a “ruling 14/97” which it said is “consistent with the Life 

Offices’ Association Circular number 4906”. This is an internal Old Mutual 

actuarial ruling designed (on the face of it) to prevent “anti-selection” where, 

for example, a surrender cheque is not cashed but is handed back the following 

month upon increase in surrender values and immediately the policy is then 

surrendered again to take advantage of the month’s increase.  

 

[9] On 10 June 2004 – after almost 6-and-a-half years of membership and some 5-

and-a-half years short of the underlying endowment policy’s maturity date – 

the complainant exited the fund and received his reduced fund value. 

Following the surrender a year previously, Old Mutual applied the MLI of 

10% to the “fund value” of R295 920,38 quoted as at 10 June 2003, the effect 

of which was to reduce the “fund value” by 10%.  

 

[10] The complainant then lodged this complaint on 15 March 2005 after 

unsuccessfully complaining to the fund about the application of the MLI. 

 

The complaint 
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[11] The complainant is unhappy about application of the MLI to reduce his benefit 

by 10% (translating to R29 592,04). He says he was never informed (at least 

not until December 2003 according to the correspondence submitted to me) of 

the MLI and its effect on the fund value upon surrender of the underlying 

policy. I am satisfied that the issue raised fits well within the definition of 

“complaint” in the Act. In any event, neither of the respondents have suggested 

otherwise. 

 

 

The response 

 

[12] The fund says the complainant opted to have his contribution invested in the 

“Protektor Individual Option”. That option – says the fund with reference to 

rule 8.4 of the rules of the fund – leaves the determination of a surrender value 

entirely to Old Mutual, and that surrender value in turn depends on the value 

(as at the date of surrender) of the underlying assets in the markets in which 

they are traded. I take it that the surrender value is the value of the policy upon 
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a member’s withdrawal from the fund prior to the policy’s maturity date, 

which date was agreed upon between the fund, on the one hand, and Old 

Mutual on the other, at the inception of the policy. 

 

[13] The fund then points to the definition of “cash value” in the annual benefit 

statements as evidence that the complainant had annually been informed that 

“there are charges involved in the event of early surrender of the policy”. The 

annual benefit statement says the following about a “cash value”: 

 

“The Cash Value of the policy is determined by Old Mutual at the time of 

surrender and is equal to the Fund Value less deductions for disinvestments 

costs, the recovery of unrecouped expenses, any debt against the policy, 

legal limits in force and a disinvestments charge imposed for breach of 

contract. This last charge is necessary to cover the administrative and 

investment selection costs of an early surrender: early in a policy’s term 

these costs are likely to be fairly high, as a policy operates on the 

assumption that many of the initial costs will be reclaimed over the entire 

life of a policy.” (underlining in original text) 
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[14] The fund also points to Old Mutual’s letter (dated 25 April 2005 and addressed 

to it) as evidence of “how the surrender value was calculated”. In that letter, 

Old Mutual says the surrender value comprises three elements. The first is the 

balance of the “accumulation account”. While this is not defined in the letter, 

it is nonetheless defined in Part 2 of the policy document as the sum of 

contributions and investment returns less monthly expenses and “benefit 

charges”. The second element is said to be “unrecouped expenses” and the 

third a “disinvestment penalty”. Explanation for this third element is said to be 

that Old Mutual “could have” invested the funds in long term bonds and so 

expected to retain those funds under management until maturity date in 

January 2010. When the funds are then withdrawn before maturity date (in this 

case in July 2003 – more than 6 years before maturity date), a “disinvestment 

fee” is imposed to “manage these realities”. “Put[ing] this into perspective”, 

Old Mutual then points out that a fund value of R295 920,38 was quoted on 10 

June 2003 and that a “market level indicator of 10%” reduced that fund value 

to R266 328,34. 
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[15] In later correspondence from Old Mutual to the fund (dated 7 February 2006), 

Old Mutual advises that in terms of “the policy terms contracted between [the 

fund] and [Old Mutual]” the market level indicator is “usually” applied on the 

occurrence of two events. The first is when the “market value of the 

“Smoothed Bonus” portfolio decreases in value compared to the book value of 

such portfolio”. The second is when a policy is surrendered before its maturity 

date. It then says because both instances occurred the MLI was applicable to 

reduce the benefit. 

 

[16] To show, by way of example, that the rate of MLI tends to fluctuate while the 

declared interim bonus rates remain unchanged (thus giving rise to the market 

value/book value in-equilibrium), Old Mutual proffers the following table that 

shows the MLI fluctuating between 0% and 15% over a 12 month period in 

2003: 

 

“From   To   MLI 

01-Jan    03-Mar  0% 

03-Mar   11-Mar  10% 

11-Mar   20-Mar  15% 

20-Mar   31-Mar  10% 
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31-Mar   03-Jun  15% 

03-Jun   03-Sep  10% 

03-Sep   31-Dec  5%” 

 

[17] Finally, Old Mutual then refers the fund to the statement of intent signed in 

December 2005 by the Minister of Finance, the Life Offices Association and 

five large life assurers (on which Old Mutual was a signatory) as evidence of 

the permissibility of the use of MLIs in smoothed bonus policies of the kind in 

which the complainant’s funds were invested. Paragraph 4.3 of the statement 

of intent provides as follows: 

 

“For Smooth Bonus business, the use of “market value adjusters” should 

be allowed to adjust the book value account to prevent a shift of 

investment risk from the client to the life office.”  

 

 

Determination and reasons therefor 

 

[18] The simple question to be decided here is not so much whether market 
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conditions at the time of early surrender justified application of a 10% market 

level indicator, or whether the advent of the MLI (which has the effect of 

reducing the value of the surrendered policy) is in principle a desirable practice 

in so-called smoothed bonus policies. Thus, reliance on the statement of intent 

which (in paragraph 4.3 thereof) provides for continued use of the MLI to be 

allowed is manifestly misplaced. There are other reasons why refuge in the 

statement of intent cannot avail the respondents in this case; but it is 

unnecessary for purposes of this determination to detail those. 

 

[19] The question to be decided is rather whether the rules of the fund countenance 

application of the MLI on the occurrence of the two events so clearly outlined 

by Old Mutual in its letter of 7 February 2006 (see paragraph [15] above). 

Since Old Mutual (in its own submission) acts as administrator of the fund, 

and that relationship is governed by (among other documents) the policy 

document, a related question must of necessity be whether the policy 

document authorises application of the MLI and, if so, in what circumstances 

and whether those circumstances have come to pass on the facts of this case 

thus necessitating application of the MLI. The relationship between the fund 
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and Old Mutual as administrator is thus not beyond the scope of the 

adjudicator’s jurisdiction on the facts of this case (see Armaments 

Development and Production Corporation of SA Ltd v Murphy NO and Others 

[1999] 11 BPLR 227 (C) at 231C). In any event, neither the fund nor Old 

Mutual has suggested otherwise. 

 

[20] But before exploring whether the rules or the policy document allow for 

application of the MLI in the circumstances defined by Old Mutual, it is 

necessary to give a brief outline of how smoothed bonus policies generally 

work as I understand it. 

 

 

How smoothed bonus endowment policies generally operate 

 

[21] Endowment policies generally fall into one of at least three categories. The 

first is a “without profit” policy which on maturity offers a guaranteed and 

specified amount of money in exchange either for a single premium at the 

inception of the policy or regular premium payments throughout the policy 
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term. The benefit to the policyholder is therefore unaffected by asset class 

returns over the policy term. The second is a “unit-linked” policy where 

premiums are used to buy units in pooled investment funds. The benefit to the 

policyholder depends on the performance of the underlying assets net of 

investment management costs and administration charges. The third category 

is the “with profit” policy which offers a specified sum assured at the end of 

the contract in exchange for either a single premium at policy inception or 

regular premium payments throughout the policy term. The sum assured is 

enhanced over the life of the policy with bonuses declared from time to time 

by the insurer, which are added to the sum assured. A smoothed bonus policy 

is essentially a “with profit” endowment policy. 

 

[22] A smoothed bonus policy aims to provide a smoothed growth as opposed to a 

fixed predetermined sum assured (as in a “without profit” policy) or a 

potentially volatile sum assured (as in a “unit-linked” policy). This is achieved 

by pooling investment risk across all policyholders, including those whose 

policies mature within 5 or 10 or 15 years of each other. In other words, 

policyholders whose policies span and mature in years of good returns may not 
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get the full benefit of those returns because some of those returns are held back 

in the insurer’s reserve account (the “stabilisation reserve”) to compensate 

those policyholders whose policies become exposed to, and mature later in 

years of, negative returns. 

 

[23] By way of example, the investment market could yield returns of 16%, 3%, 

12%, -10%, -5%, 33%, 30%, 16%, 22% and 14% in ten successive years. A 

policy exposed to the first five years and maturing at the beginning of year six 

would have two years of negative returns and miss out on the excellent 

recovery in years six, seven, eight, nine and ten. A policy starting in year six 

and maturing in January of the eleventh year, however, would enjoy good 

investment returns. A third policy commencing in year eight and maturing in 

year thirteen would have a good start but risk losing such gains in later years. 

Smoothed bonus investments aim to “smooth” investment returns awarded to 

all three policyholders by cross-subsidising returns from different years and 

policyholder cohorts. By investing in smoothed policies, policyholders buy 

into the principle of cross-subsidising investment returns across different 

years, which may extend outside the term of a particular single policy. 
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[24] In order to appreciate how smoothed bonus policies generally work, some 

preliminary observations (including definition of some of the terms involved) 

seem to me necessary. When premiums are received in a smoothed bonus 

policy (whether in a lump sum or at regular intervals), actual investment 

returns added thereto and expenses deducted from the sum, the resulting 

amount is known as an “asset share” (The respondents in this case call it the 

“accumulation account”). Total premiums plus declared bonuses plus amounts 

which the insurer holds back for future bonus declarations (the “stabilisation 

reserve”) make up the “policy reserve”. This constitutes the insurer’s liability 

to policyholders under its book of policy cohorts. The difference between the 

asset share and policy reserve makes up the surplus which is distributed 

among policyholders in the form of bonus declaration. The “book value” (also 

known as the “fund value”) comprises total premiums plus declared bonuses. 

Thus, the book value and stabilisation reserve make up the policy reserve. 

 

[25] The following example shows how the policy then works. A policyholder 

invests R100 in a smoothed investment portfolio at policy inception. The 
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investment return from the fund at the end of the first year is 34% and brings 

the asset share to R134. The actuarial reserve of the policy at the time is 

valued at R125. The insurer declares R9 (R134 – R125) as a bonus for the first 

year. By so doing, a bonus rate of 9% is declared for the first year. This brings 

the book value of the policy to R109 and may readjust the reserve to R134 to 

equal the asset share. It is worth noting that the policyholder is at this stage not 

yet entitled to the difference between the market valued asset share (R134) 

and book value (R109) as this amount (R25) is kept in the stabilisation reserve 

of the insurer for future bonus declarations not only in respect of the specific 

policy but also for all policies in force in accordance with the principle of 

pooling of investment risk across policyholder cohorts. 

 

[26] Now, an insurer’s actuary determines bonuses to be declared by using its 

bonus philosophy. The principal idea is to ensure that the book of policies is 

solvent following the bonus declaration. The following are some of the 

methodologies applied to arrive at bonus rates: 
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• Determination of the rate based on future expectations of investment returns 

and other experiences such as withdrawals, expenses and mortality. This is 

the exercise that Marais JA described as “an exercise in prophesy” and 

“gazing into the proverbial crystal ball to see what the future will hold” in 

Tek Corporation Provident Fund and Others v Lorentz [2000] 3 BPLR 227 

(SCA) at paragraph [16]. As such, some “prophesies” will be relatively 

more accurate than others, giving rise either to over-estimation of 

investment returns or under-estimation. The idea is to ensure that the 

stabilisation reserves are sufficient to cover future bonus declarations in 

accordance with reasonable policyholder expectations. This is the more 

common methodology used to calculate bonus rates. 

 

• Application of a “smoothing” formula in order to determine the rate by, for 

example, taking the average investment returns in the last, say, five years. 

 

[27] Market level indicators are applied depending on investment performance. The 

MLI principle should thus be able to adjust the book value both upwards and 

downwards – upwards if the investment returns are better than prophesied and 
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downward if poorer. If it happens that policy asset share is below the policy 

book value at surrender, the MLI is usually applied to the book value to reduce 

the benefit to equal, at best, the asset share. Contrastingly, however, it should 

follow that if the asset share is higher than the book value at surrender, the 

MLI should ordinarily be applied to increase the surrender value. The 

application of the MLI cannot reduce any guaranteed minimum payouts. 

  

[28] So then, what happens on surrender of a policy as in this case? I return to the 

earlier example at paragraph [22] above. At the end of year one, the book value 

is at R109 and asset share is at R134. At the end of the third quarter of the 

second year, the policyholder wishes to surrender the policy. At the time, the 

fund investments are down from R134 to R105 due to correction in investment 

markets. The insurer then applies the MLI on the book value to arrive at a 

withdrawal value of R105, thus applying a R109 / R105 – 1 = 3.8% MLI rate. 

In other words, the MLI is a measure that is used to “smooth” benefits when 

actuarial prophesies, on the one hand, and reality on the other, do not coincide 

(ibid. Tek Corporation Provident Fund at paragraph [16]). 

 



 FINAL  20 

 

[29] There is another possible scenario, however. Investment markets could have 

risen and asset share grown from R134 to R155. Bonuses for the second year 

will not have vested on withdrawal date. Assuming that the policy reserve is 

now R145, there will be R10 (R155 – R145) that has accrued to the 

policyholder, but not yet paid. Should the policy remain in force for another 

three months, a R10 bonus declaration is likely. The question that arises is 

whether the insurer will pay the bonus (or “positive” MLI) of R10 on 

withdrawal to the policyholder, or whether it would keep such monies in its 

books. On the facts of this case, that question was answered by Old Mutual in 

these words: 

 

“No positive MLI is used, as its intent is only to protect remaining 

policyholders against anti selection from policyholders surrendering early 

in times of market adversity.” 

 

[30] But what happens to the accumulation of the many R10s (now swelling the 

stabilisation reserves in the insurer’s books) where there is no “market 

adversity” for many successive years? Does it remain in the insurer’s 
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stabilisation reserve until years of negative returns come along and then used 

to top-up the policy values of remaining policyholders? Is it shared between 

remaining policyholders, on the one hand, and the insurer’s shareholders at the 

end of the insurer’s financial year on the other? Or is it treated as a “profit” 

and declared as a dividend for the benefit of the insurer’s shareholders? I leave 

these questions unanswered because it is not necessary to deal with them for 

purposes of this determination. 

 

[31] The purpose of this determination is rather to consider whether application of 

the MLI (in its negative form) in this case is authorised by the rules of the fund 

and the policy document as the respondents allege. 

 

 

The Rules 

 

[32] For the proposition that application of the MLI is sanctioned by the rules of the 

fund, three provisions are advanced, namely, the definition of “accumulated 

credit” in paragraph (A) under rule 1, rule 6.2 dealing with the manner in 
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which withdrawal benefits are to be paid, and rule 8.4 the main thrust of which 

is that investment in the “Protektor Individual Option” (in which the 

complainant’s transfer amount was apparently invested) is subject to the terms 

and conditions determined by Old Mutual from time to time, and that a 

surrender value under that option is determined by Old Mutual and depends on 

the value of the underlying assets as at the date of surrender. 

 

[33] Now, it is not clear (apart from its reference to “member’s accumulated 

credit”) why rule 6.2 was considered relevant for the intended purpose because 

all it does is prescribe the manner of payment of withdrawal benefits. It says a 

withdrawal benefit (said to comprise the “member’s accumulated credit” less 

income tax, if any) must at the member’s election either be paid in cash to the 

member or transferred to an approved retirement fund. It also provides for 

cession to a member of a policy held by the fund on the member’s behalf. But 

Old Mutual seems concerned only with the first two options in its response of 

2 June 2005. The rule says nothing about MLI and its application. It says 

nothing about the determination of a surrender value either. 
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[34] Rule 8.4, on the one hand, and the unnecessarily verbose definition of 

“accumulated credit” in rule 1(A) on the other are, on close inspection, in truth 

making the same point. “Accumulated credit”, says the definition, is whatever 

Old Mutual determines with reference to the market value of the underlying 

assets (less retirement fund tax, management fees and levies). It goes on to say 

the surrender value is whatever Old Mutual determines (presumably also with 

reference to the underlying assets). Similarly, rule 8.4 says the surrender value 

is whatever Old Mutual determines as being “appropriate” with reference to 

the underlying assets as at the date of surrender. Other than that it says 

participation in the “Protektor Individual Option” is subject to the terms and 

conditions determined by Old Mutual from time to time.  

 

[35] Neither rule 8.4 nor the circuitous definition of “accumulated credit” in rule 

1(A) authorises the fund or Old Mutual as administrator to apply the MLI to 

the fund value payable to the complainant on withdrawal from the fund. The 

only permissible deduction from “accumulated credit” in terms of the 

definition is retirement fund tax, management fees and statutory levies. The 

MLI fits nowhere in those categories. Rule 8.4, for its part, is silent on what 
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deductions are permissible from “accumulated credit”.  

 

[36] That begs the question of the manner of the determination of an “accumulated 

credit” (in this case, in its surrender value form). Both the definition and rule 

8.4 leave such determination to the wide discretion of Old Mutual subject only 

to the market value of the underlying assets as at the date of determination. 

Rule 8.4, however, goes further and says the surrender value must be 

“appropriate”. It says: 

 

“The cash value of the policy or policies at the date of maturity or surrender 

will be the appropriate maturity or surrender value as determined by the 

ADMINISTERING INSURER and which will depend on the value as at 

such date, of those assets in the markets in which they are traded.” (my 

emphasis) 

 

Applying the eiusdem generis rule on the underlined part of this excerpt, the 

adjective “appropriate” relates as much to “surrender value” as it does to 

“maturity [value]” in my view. 
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[37] So then, what is an “appropriate” surrender value? I think that question can 

appropriately be answered with reference more to the rules of the fund, and 

generally to considerations of what is fair and reasonable in the circumstances, 

than fluid industry practice that varies from one insurer-cum-fund 

administrator to another, and from case to case within one insurer depending 

on the market conditions at the time of surrender. The answer must surely lie 

in the first part of rule 8.4 because none of the other provisions on which the 

respondents rely are helpful. 

  

[38] The first part of rule 8.4 says if a member elects to invest his transfer amount 

in the “Protektor Individual Option”, then he does so “on such terms and 

conditions as the ADMINISTERING INSURER may from time to time 

determine”. Those terms and conditions are, however, nowhere defined in the 

rules and the reason for that is not difficult to fathom if it is accepted that the 

determination of terms and conditions “from time to time” necessarily suggests 

regular changes thereto. If such terms and conditions were to be contained in 

the rules, then rule amendments would have to be effected each occasion there 
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are changes to those terms and conditions. Processes at the registrar’s office 

would in all likelihood not be able to keep up with the volume of rule 

amendment applications to which such requirement would inevitably give rise. 

So, on a pragmatic approach, it would be impractical to insist that these terms 

and conditions be contained in the rules. But that is not to say the surrender 

value is to be left to the administering insurer’s untrammelled inclination 

bereft of any considerations of reasonableness, good faith and fairness. Some 

reasonable standard must be met. That takes us to the broader realm of 

reasonable disclosure and, with that, the policy document and other related 

documents. 

 

 

Policy document 

 

[39] I want to make it clear that I do accept that the policy document constitutes a 

contract between the fund and Old Mutual. But that does not absolve members 

of the fund’s management board (even though they are appointed by Old 

Mutual) in their dealings with Old Mutual from their fiduciary duties toward 
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each member of the fund, including that of acting in the best interests of 

members who leave the fund before their chosen retirement dates, thus 

resulting in the surrender of the underlying policy (Central Retirement Annuity 

Fund v Adjudicator of Pension Funds and Others [2005] 8 BPLR 655 (C) at 

661F-662C and 663B-G).  

  

[40] What is more, because Old Mutual is retained by the fund’s management board 

to carry out administrative and asset management functions, it cannot perform 

those functions other than in accordance with the fund’s registered rules and 

the policy document. After all, Old Mutual’s application of the MLI derives 

from the complainant’s claim under rule 6 of the rules and for that reason the 

binding force of the rules must extend to Old Mutual. I say so because section 

13 of the Act says the rules are binding on “any person … whose claim is 

derived from a person [who claims in terms of the rules]”. No service level 

agreement was filed or referred to by the respondents and so I cannot assume 

there exists another such document governing the relationship between the 

fund and Old Mutual to which regard must be had. 
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[41] So, what does the policy document tell us about application of the MLI? 

Nothing. In its letter of 7 February 2006 Old Mutual boldly says it “applied the 

policy terms contracted between the Protektor Fund and [Old Mutual]” and 

that “[i]n terms of such policy a Market Level Indicator … is usually applied” 

when a policy is surrendered prematurely and when the market value of a 

smoothed bonus portfolio is less than its book value. Nothing in the policy 

document furnished to us by the fund supports this bold submission. Old 

Mutual does not point to any provision in the policy document on which it 

relies for this submission. The only reference made to the policy document 

(and in an entirely different context) is to part 1 and it is made to make the 

point that the complainant invested in a so-called smoothed bonus portfolio. 

The reader is then left to deduce from that what the implications are of 

investing in the smoothed bonus portfolio. 

 

[42] Because nothing appears in the policy document that expressly authorises 

application of the MLI, that ought really to be the end of the matter. However, 

because Old Mutual appears so convinced in its submission that the MLI is 

sanctioned by the policy document in the circumstances outlined by it in its 
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letter of 7 February 2006, I consider it appropriate (even if ex abudanti 

cautela) obiter to explore whether there may not perhaps be other provisions 

reasonably capable of an interpretation that says use of the MLI is permissible. 

Only three such provisions stand out but none of them are reasonably capable 

of an interpretation that supports Old Mutual’s bold submission. 

 

[43] The first is the definition of “accumulation account” (in part 2) which is said 

to comprise premiums and investment returns, less “expense and benefit 

charges”. The second, dealing with “expense charges” in part 3 clause 4, sets 

out the charges “deducted from the Accumulation Account”. These are a 

monthly fee (dubbed “initial”) of R4,35 and a seemingly once-off charge of 

R0,75 “[w]hen a single premium is due”. The third provision defines a 

“surrender value” in these terms: 

 

“The amount of the surrender value will be determined by OLD MUTUAL 

at the time of surrender and will take into account disinvestment costs, the 

recovery of unrecouped expenses, any debts against the policy and legal 

limits in force.” 
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[44] None of these disinvestment costs, unrecouped expenses, debts and legal limits 

are defined. The fund has not advanced any explanation as regards its 

understanding of what these may be. What is more, the fund conceded as late 

as 18 January 2006 that the complainant was never given a copy of the policy 

document. That means the complainant could never have known (and probably 

still does not know because there is no indication that the policy document has 

since 18 January 2006 been given to him) that withdrawing from the fund 

before 1 January 2010 would trigger charges of the sort now vaguely outlined 

under the definition of “surrender value”. 

 

[45] Because the policy document constitutes a contract between the fund and Old 

Mutual, one ought also to look to that document for an answer to the enquiry 

whether application of the MLI in the circumstances of this case is permissible. 

(It has already been established – as regards the relationship between the fund 

and the complainant – that the rules do not countenance application of the MLI 

upon withdrawal of a member from the fund.) There is no express provision 

for this in the policy document and so this case does not turn on the 
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determination of whether or not there has been a contractual breach by the 

fund giving rise to Old Mutual’s right to invoke remedies that it may have 

under the contract. But can it not reasonably be accommodated in the broad 

sweep of “disinvestment costs”, “debts against the policy” and “legal limits in 

force” in the definition of “surrender value” in part 3 clause 5 of the policy 

document? In my view, such a course would amount to the advancement of 

what the Supreme Court of Appeal has termed “unacceptable excesses of 

contractual ‘freedom’” (Brisley v Drotsky 2002 (4) SA 1 (SCA) at paragraph 

[95]). I say so because the scope of these terms is so fatally vague as to render 

part 3 clause 5 of the policy document legally unenforceable. 

 

[46] The standard for determining whether or not a contract can be said to be void 

for vagueness (and thus unenforceable) was set out by the Supreme Court of 

Appeal as being “whether th[e] general meaning has a sufficiently precise 

content to be legally enforceable” (see Namibian Minerals Corporation Ltd v 

Benguela Concessions Ltd 1997 (2) SA 548 (A) at 557G-H). The question is 

not so much whether the content is ambiguous (that is, open to more than one 

interpretation); it is rather whether it is “sufficiently precise” in the general 

http://192.168.0.189/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7bSalr%7d$xhitlist_q=%5bfield%20folio-destination-name:'0241'%5d$xhitlist_md=target-id=0-0-0-556
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meaning reasonably intended by both parties (Namibian Minerals Corporation 

at 557E and 563C).  

 

[47] The definition of “surrender value” in part 3 clause 5 gives rise to some 

conceptual difficulties that in my view render it incapable of enforcement. No 

criteria or guidelines are set out for what is to be included in the determination 

of the yawning “disinvestment costs”. There is nothing in the definition that 

suggests, for instance, that such costs are charged only when a policy is 

terminated prematurely. After all, disinvestment is disinvestment regardless of 

when it occurs. This situation is exacerbated by Old Mutual’s inability to 

explain (and the question was directly and expressly put to them) how the rate 

of 10% as the applicable MLI was arrived at. On a consideration of the 

definition of “surrender value” in the policy document, neither the charges 

listed thereunder nor the appropriate rate of MLI that can reasonably be 

applied upon a member withdrawing from the fund prior to the maturity date 

of the underlying endowment smoothed bonus policy (assuming for the 

moment that such a thing finds support under the definition of “surrender 

value”) is reasonably capable of objective and relatively precise ascertainment. 
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For that reason alone, it would not avail Old Mutual to invoke the definition of 

“surrender value” as authorising application of the MLI (cf. Genac Properties 

Jhb (Pty) Ltd v NBC Administrators CC (previously NBC Administrators (Pty) 

Ltd) 1992 (1) SA 566 (A) at 576I-578G). Thus, conceivably (and I am not 

necessarily suggesting that this happens as a matter of course in the industry, 

or that Old Mutual engages in this practice) Old Mutual could capriciously 

include under the rubric “disinvestment costs” its costs of running an entirely 

unrelated business without members of the fund’s management board being 

able to pick it up. The same could conceivably be done with similar results in 

relation to “debts against the policy”. The amorphous “legal limits” referred to 

in the definition are also incapable of precise definition. 

 

[48] But it is in any event not necessary to decide whether MLI can reasonably be 

accommodated under any of these phrases because, as has already been 

pointed out above, neither of the respondents in this complaint points to any 

provision in the policy document as authorising application of the MLI. All 

Old Mutual says is that it has “applied the policy terms contracted between [it 

and] the Protektor Fund”. What those “policy terms” are, it does not say. 
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Specifically, neither of them has suggested that any of these phrases covers the 

application of MLI either. 

 

 

Annual Benefit Statements 

 

[49] Reliance has also been placed on annual benefit statements as authorising 

application of the MLI upon early surrender of the policy here in issue. But 

benefit statements hardly constitute a binding agreement of rights and 

obligations between two parties. Benefit statements are, well, precisely that. 

Their purpose is to keep members informed of the values of their investments 

at various times – in this case, on an annual basis. It is to registered rules and, 

for underwritten funds, the policy document that regard must be had to find 

what is permissible or not. Benefit statements are not intended for that 

purpose. 

  

[50] But, even if obiter and only for the sake of completion, I shall nevertheless 

explore the respondents’ argument for which they rely on the benefit 
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statements. Unlike the approach in relation to the policy document, a specific 

clause has been invoked and that is the “cash value” clause which is in truth an 

extension of the “surrender value” clause in the policy document. The clause 

reads as follows: 

 

“The Cash Value of the policy is determined by Old Mutual at the time of 

surrender and is equal to the Fund Value less deductions for disinvestment 

costs, the recovery of unrecouped expenses, any debts against the policy, 

legal limits in force and a disinvestment charge imposed for breach of 

contract. This last charge is necessary to cover the administrative and 

investment selection costs of an early surrender: early in a policy’s term, 

these costs are likely to be fairly high, as a policy operates on the 

assumption that many of the initial costs will be reclaimed over the entire 

life of a policy.”  (Underlining in original text) 

 

[51] The first part of this clause has the same shortcomings by which the “surrender 

value” definition is afflicted and so I shall not repeat them here. The second 

part seeks to explain the reason for the “disinvestment charge imposed for 
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breach of contract”. It says this “disinvestment charge” comprises 

“administrative and investment selection costs”. The trouble is that while this 

clause cogently alerts the fund to implications of an early surrender of the 

policy it holds on behalf of the member, it still leaves the fund (and ultimately 

the member who has to bear these costs) in the dark as regards not only 

whether the MLI can comfortably be accommodated under “administrative 

and investment selection costs” but also what factors are taken into account in 

determining the rate of the MLI at any given date of surrender. That hardly 

meets the standard set by the Supreme Court of Appeal in the Namibian 

Minerals Corporation case, namely, “general meaning [that] has a sufficiently 

precise content to be legally enforceable”. 

 

 

Conclusion 

  

[52] Because there is nothing in the rules of the fund and the policy document (or, 

for that matter, the annual benefit statements) authorising Old Mutual to apply 

the MLI to reduce the complainant’s benefit following surrender by the fund of 
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the policy upon the complainant’s exit from the fund prior to the maturity date 

agreed between the fund and Old Mutual when the fund took out the policy on 

the complainant’s behalf, the complaint must succeed. 

 

[53] I thus make the following order. 

 

[53.1] It is hereby declared that the respondents were not entitled to 

apply the market level indicator to reduce the complainant’s 

benefit; 

 

[53.2] The second respondent is directed forthwith to reverse deduction 

from the complainant’s benefit of R29 592,04 and pay to the 

complainant, or transfer to an institution of his choice permitted 

by the rules and applicable legislation, that amount of R29 592,04, 

less any deductions permitted in terms of the Pension Funds Act, 

within six weeks of the date of this ruling; 

 

[53.3] The second respondent is ordered further to pay interest on R29 
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592,04 at the mora rate of 15,5% per annum reckoned from 3 July 

2003 until date of final payment or transfer. 

 

 

 

DATED AT JOHANNESBURG ON THIS THE         DAY OF                             2006. 

 

 

 

_________________________________ 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 

 

Appearances 

All parties not represented. 

  
Registered address of fund 
   
  Mutual Park 
  Jan Smuts Drive 
  Pinelands 
  7405 
 
 
Section 30M filing: Magistrate’s Court 
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