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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“The Act”): R D WHITE (“complainant”) v 
SOUTH AFRICAN RETIREMENT ANNUITY FUND (“first respondent”) 
AND FAIRBURN CAPITAL (a subsidiary of Old Mutual Life Assurance 
Company (SA) Limited) (“second respondent”) 

 
1.0. Introduction  
 

1.1 The complaint, insofar as it relates to matters within this tribunal’s 
jurisdiction, concerns the transfer of monies to the second 
respondent whereafter it was transferred to a living annuity after eight 
days. The complainant avers that the second respondent, as the 
administrator and underwriting insurer, ought not to have authorised 
these transactions.  

 
1.2 The complaint was received by this office on 25 October 2005. A 

letter acknowledging receipt of the complaint was sent on 31 October 
2005. On the same date a letter was dispatched to the first 
respondent, giving it until 21 November 2005 to file a response to the 
complaint. On 29 November 2005 this office received a fax from the 
second respondent advising that they were addressing the complaint 
by liaising directly with the complainant. On 13 July 2006 this office 
received a response enclosing a letter to the complainant dated 3 
November 2005. The second respondent forwarded copies of the 
application form and instructions from the complainant on 6 August 
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2007. The complainant sent replies on 6 March 2006, 7 August 2006 
and 13 December 2006.   

 
1.3 After reviewing the written submissions, it is considered unnecessary 

to hold a hearing in this matter. The determination and reasons 
therefor appear below. 

  
2.0 Factual Background 
 

2.1 The complainant was a member of the Sentinel Mining Industry 
Retirement Fund (“Sentinel Fund”). He became entitled to a benefit 
from the Sentinel Fund in September 2001 in the sum of R1 639 
813.86. After consulting with an independent financial advisor the 
complainant decided to transfer his benefit to the first respondent, a 
retirement annuity fund and choose to invest in the Investment 
Frontiers Retirement Capital Portfolio, South African Money Market 
Fund option. This transaction was effected on 4 October 2001.  

 
2.2 On 12 October 2001 the second respondent received written 

instructions from the complainant to transfer a tax free lump sum 
amount of R120 000 into his bank account. The complainant further 
instructed the second respondent to transfer the remaining 
investment to a living annuity, viz. the Investment Frontiers 
Retirement Income Portfolio, Multi-Manager World Defensive Fund 
option 9 (“the living annuity”). The second respondent duly effected 
these transactions on 16 October 2001 and the complainant 
commenced receiving a monthly annuity. All commissions to the 
financial advisor were also paid in terms of the instructions received 
from the complainant. 

 
2.3 In 2004 the complainant noticed that his investment had declined to 

approximately R620 000, at which time he consulted his financial 
advisor and decided to switch his investment into two predominantly 
domestic equity-based unit trust funds. 

 
3.0 Complaint 
 

3.1 The complainant raises several issues in his complaint. They can be 
summarised as follows: 

 
3.1.1 The complainant questions why the second respondent 

permitted his entire transfer benefit from the Sentinel Fund to 
be transferred to the first respondent and then to be 
transferred to the living annuity, all within eight days, when 
his benefit could have been transferred directly to the living 
annuity. 
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3.1.2 The complainant’s “major complaint” is that the second 

respondent allowed the full benefit in the living annuity to be 
invested in an offshore fund. 

 
4.0 Response  
 

4.1 The second respondent responded to the complaint by advising that 
it was not the case that the complainant had retired from the Sentinel 
Fund. Had he done so he could have requested payment of his one-
third lump sum and the remainder could have been transferred 
directly to the living annuity. Instead the complainant opted to transfer 
his retirement capital into the first respondent on 4 October 2001. On 
the application form requesting the transfer the complainant 
authorised the payment of full commission to his financial advisor. 
The commission amounted to R37 387.76 and the initial 
administration fee charged by the second respondent was R15 
364.35. 

 
4.2 On 12 October 2001 the second respondent received a fax signed by 

the complainant informing it that the complainant wished to retire 
from the first respondent. The complainant instructed the second 
respondent to transfer his tax-free lump sum portion into his bank 
account and the remaining money was to be transferred to the living 
annuity. The second respondent was again instructed to pay full 
commission on the transaction. This amounted to R16 756.88. No 
administration fee was charged since the money was already 
invested with the second respondent. 

 
4.3 The second respondent avers that it is impossible for them to monitor 

the transaction requests from their clients and financial advisors on 
an ongoing basis, so they had no reason to question the 
complainant’s request to retire from the first respondent and move to 
the living annuity. In each case the second respondent received 
written instructions signed by the complainant and they executed the 
instructions accordingly. The second respondent urged the 
complainant to approach the financial advisor who advised him to 
first transfer to the first respondent and then to the living annuity. The 
second respondent also requests the complainant to question the 
financial advisor about the commission he charged on transfer to the 
living annuity, as these commissions are fully negotiable.  

 
4.4 With regard to the complaint that the second respondent permitted 

100% of the complainant’s investment in the living annuity to be 
invested offshore, the second respondent advised that the living 
annuity is not governed by regulation 28 of the Act, so it cannot 
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prevent its clients from investing all their capital offshore. They do 
aver that this is again a matter of financial advice, which should be 
raised with the complainant’s financial advisor. 

 
4.5 Lastly, the second respondent avers that the complainant used the 

services of an independent financial advisor. Therefore, any recourse 
should be against the financial advisor, rather than the respondents 
since they only followed the instructions given by the complainant. 

 
5.0 Determination and reasons therefor 
 
 Points in limine 

 
5.1 In terms of the definition of a “complaint” in section 1 of the Act, this 

tribunal is only permitted to investigate complaints relating to the 
administration of pension funds, the investment of pension fund 
monies or the interpretation and application of pension fund rules. 
“Pension fund organisations” are also defined in section 1 of the Act. 
A living annuity is a long-term insurance product, not a “pension fund 
organisation” as defined in the Act. Therefore, living annuities are 
regulated by the Long-term Insurance Act, 1998 and not the Act. In 
the circumstances, this tribunal does not have jurisdiction to 
investigate any complaint concerning the living annuity, such as the 
decision to invest the complainant’s capital offshore, since it is not a 
pension fund organisation as defined in section 1 of the Act. The 
complainant may wish to lodge a complaint about his living annuity 
with the Ombudsman for Long-term Insurance, whose contact details 
appear at the foot of this determination. 

 
5.2 Another jurisdictional point pertinent to this complaint is that this 

tribunal does not have jurisdiction to investigate the advice given by 
financial advisors. This is the case because the definition of a 
“complaint” in section 1 of the Act does not envisage complaints 
against financial advisors, nor do financial advisors fall within the 
definition of “pension fund organisations” in section 1 of the Act. The 
Office of the Financial Advisory and Intermediary Services 
Ombudsman (“FAIS Ombud”) was only established in 2004. Since 
the complaint relates to advice given in 2001, the complainant will 
have to approach the High Court of South Africa if he intends 
pursuing legal action against his financial advisor. 

 
 

 

The merits 

 
5.3 The remaining issue for determination in this complaint is whether the 
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respondents ought not to have permitted the transfer from the first 
respondent to the living annuity given that the complainant became a 
member of the first respondent on 4 October 2001 and requested 
that his capital be transferred to the living annuity on 12 October 
2001, i.e. he was a member of the first respondent for a period of 8 
days.  

 
5.4 Unlike pension and provident funds, which are based on an 

employer-employee relationship existing before a member can join a 
fund; retirement annuity funds are based on individuals themselves 
applying for membership. There is no compulsory membership based 
on any employment relationship. Thus, it is a voluntary choice made 
by an individual, who makes application for membership of a 
retirement annuity fund. The individual becomes a member on 
acceptance of his or her application by the retirement annuity fund 
and its underwriting insurer if there is one.  

 
5.5 Similarly, provided the criteria for transferring from a retirement 

annuity fund are met, the individual can decide to transfer from the 
retirement annuity fund as he or she sees fit. In the present matter 
the complainant chose to become a member of the first respondent 
on 4 October 2001 following advice from his financial advisor. 
Presumably after further advice from his financial advisor, the 
complainant also sent written instructions to the second respondent 
on 12 October 2001 asking it to transfer his benefit to the living 
annuity. The second respondent merely acted on the written 
instructions given by the complainant when it duly transferred the 
complainant’s benefit to the living annuity. The complainant does not 
dispute any of these facts. While the complainant may have been 
acting on advice given to him by his financial advisor, neither the 
respondents can be held responsible for the poor investment advice 
given by the financial advisor. Thus, any legal recourse the 
complainant may have for the advice given to him lies against the 
financial advisor on grounds laid out in paragraph 5.2 above rather 
than the respondents.  

  
6.0. Relief 
 

6.1 The complaint against the respondents cannot succeed and is 
therefore dismissed. 

 
 
Dated at Johannesburg on this the               day of                                  2007 
 
 
Yours faithfully 
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________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator 
 


