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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): M X M Nduku (“the complainant”) v VWSA 
Provident Fund (“the respondent”)  
 
1. Introduction 
 
1.1 The complaint concerns the allocation of the death benefit. 
 
1.2 The complaint was received by this office on 5 June 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 21 June 
2007. On the same date a letter was dispatched to the respondent, giving 
it until 23 July 2007 to file its response to the complaint. The response was 
received on 4 July 2007. The complainant’s reply was obtained 
telephonically by this office on 7 September 2007. 

 
1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below.   

 
2. Complaint 
 
2.1 The complainant states that he is aggrieved that the respondent granted 

R50 000.00 of the death benefit, which was payable after the death of his 
wife, Mrs P M Nduku (“the deceased”) to her brother, Mr P Sizani. He 
states that Mr P Sizani is 30 years old, is not disabled, as alleged by his 
mother, Mrs G Sizani, who is also the mother of the deceased, and  
further, he has his own income by virtue of a State grant and a salary. The 
complainant reiterates that Mr P Sizani was not dependent on the 
deceased. Although he was nominated by the deceased to receive 30% of 
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the benefit, he contends that this nomination was made prior to his 
marriage to the deceased and is therefore invalid.  

 
2.2 The complainant has requested this tribunal to investigate the granting of 

the portion of the benefit to Mr P Sizani, asserting that he was not entitled 
to the benefit.   

 
3. Response 
 
3.1 The respondent states that on 12 October 2006 it held interviews with the 

complainant and Mrs G Sizani. From these interviews it gathered 
information about the circumstances of the deceased’s next-of-kin.  

 
3.2 After it received a complaint from Mrs G Sizani that she was aggrieved by 

the proposed portion that she was to receive, in her capacity as a nominee 
and a factual dependant of the deceased, it suspended the payment of the 
benefit for further investigation. Mrs Sizani had also raised her concern 
that the board may not include Mr P Sizani, who was said to be mentally 
handicapped, in the apportionment. 

  
3.3 The respondent conducted additional interviews with persons not related 

to the families to verify the information provided to it by the relatives. It 
also conducted another interview with the complainant, in which further 
details of his circumstances and of those of Mr P Sizani were discussed. 
The respondent states that it proceeded to verify the complainant’s 
contentions, by, for instance, also interviewing the principal of the school 
that Mr P Sizani attends.  

 
3.4 After assessing the information at hand the first respondent identified the 

following dependants: 
 

Mr M X M Nduku, husband of the deceased (the complainant) 
Mrs G Sizani, mother of the deceased  
Mr P Sizani, brother of the deceased, and 
Ms Andiswa Sizani, niece of the deceased 

 
3.5 The respondent states the board decided to grant the largest part of the 

benefit to the complainant, being the spouse and primary dependant of the 
deceased. He indicated that he and the deceased had purchased a house 
and he was keen to redeem the bond with his share.  

 
3.6 The amount granted to Mrs G Sizani was largely to compensate her for 

the loss of medical aid assistance and because she was nominated by the 
deceased. An amount was also granted to the deceased’s niece, Andiswa, 
due to her being found partially dependent on the deceased.  

 
3.7 The board felt that it became clear that the deceased provided support to 
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her brother, Mr P Sizani, due to his reduced mental capacity. It was 
established that he was not formally employed but received only pocket 
money from time to time from his school. Further, the board took note of 
the deceased’s wishes expressed in her 4 June 2000 nomination whereby 
she allocated 30% of the benefit to Mr P Sizani.   

 
3.8 The respondent advises that the benefit of R334 695.00 was allocated as 

follows: 
 
  Mr M X M Nduku, husband  R254 695.76  
  Mrs G Sizani, mother    R  30 000.00 
  Mr Phumzile Sizani, major brother R  20 000.00 
  Andiswa, minor niece   R  30 000.00 
       R334 695.76   
 

5. Determination and reasons therefor  
 
5.1 The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of “dependant” in section 1 of the Act. The 
primary purpose of this section is to protect those who were financially 
dependent on the deceased during her lifetime. In effect section 37C 
overrides the freedom of testation of the deceased (see Kaplan v and 
Another NNO v Professional and Executive Retirement Fund and Others 
[2001] 10 BPLR 2541 (W) at 2544B-C). Although the deceased may have 
expressed an intention to benefit a certain nominated beneficiary, it does 
not necessarily imply that a benefit will be awarded to that nominee as the 
deceased’s nomination is only one factor that should be taken into account 
when allocating the death benefit. It is the board’s responsibility when 
dealing with the payment of death benefits to conduct a thorough 
investigation to determine the beneficiaries, to thereafter decide on the 
allocation among them and then to decide on the most appropriate mode 
of payment of the benefit allocated.  

 
5.2 The  issue  for  determination  is  whether  the discretion  bestowed  on  

the trustees in terms of  section  37C  of the Act was properly  exercised.  
This  involves    whether   the   trustees   had   taken   account   of   all   
relevant  considerations,  excluded  irrelevant  considerations and had not  
fettered their discretion.   Relevant considerations would include (but not 
be limited to)  the  wishes of  the deceased,  the  financial  status  and  
future  earning  capacity   of   each   beneficiary,   the   extent   of   
dependency,   ages   of  beneficiaries,   relationship   to  the  deceased  
and the amount available for distribution.    

 
5.3 From the respondent’s response it conducted extensive interviews from 

October 2006 to May 2007 with the complainant and Mrs Sizani, the 
mother of both the deceased and Mr P Sizani and other persons such as 
the principal of the school that Mr Sizani attends. In the first interview, Mrs 
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Sizani is alleged to have omitted conveying details of Mr Sizani’s 
dependency on the deceased. However, when she later raised the matter 
the respondent investigated his circumstances. The respondent then 
liaised in this regard with the complainant. It is evident that the respondent 
conducted interviews, received written submissions, investigated the 
objections raised and verified information that had come to its attention.  

 
5.4 The respondent has set out the factors that it took into account when it 

decided on the distribution of the benefit. These factors include the 
financial circumstances of the beneficiaries, their ages and their 
relationship to the deceased. It is clear that the extent of each dependant’s 
dependency on the deceased played a considerable part in the decision on 
the allocation. The deceased did not wholly support Mr Sizani, Mrs Sizani 
and Andiswa. Instead she supported them on an ad hoc basis from time to 
time. Thus the portions allocated to them were relatively lower that what 
the complainant received. (Mr Sizani received R20 000 and                     
not R50 000 as alleged by the complainant.)  

  
5.5 There is a reciprocal duty of support between brothers and sisters. This 

duty is not as extensive as the duty of a parent to maintain his/her child 
and appears to be restricted to only when the claimant is indigent (see Ex 
Parte Pienaar 1964 (1) 600 T at 606A-B).  

 
5.6 The complainant’s grievance that Mr Sizani should not have received a 

benefit has been sufficiently addressed by the respondent. This allocation 
was made after the completion of its investigations and by no means 
appears to be an arbitrary amount.  

 
5.7 The respondent thoroughly investigated the circumstances of the 

dependants and exercised its discretion appropriately in determining the 
distribution of the death benefit. In my view there is no sufficient cause for 
interference with the trustees’ decision. I am satisfied that the board 
complied with section 37C of the Act. In the result, the complaint cannot 
succeed.   

 
6. Relief 
   

6.1 The complaint is dismissed.  
 
 
Dated at Cape Town on this the               day of                                  2007.  
 
Yours faithfully 
 
 

Mamodupi Mohlala 
Pension Funds Adjudicator 


