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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): JJ SMITH (“the complainant”) v 
ESKOM PENSION FUND (“the fund”) 

   
1. Introduction 
 

1.1 Your complaint concerns the alleged non-payment of your withdrawal 
benefit from the fund. 

 
1.2 Your reformulated complaint was received by this office on 30 January 

2006. A letter acknowledging receipt thereof was sent to you on 9 
February 2006. On the same date a letter was dispatched to the fund 
requesting it to file its response by 2 March 2006. This office received 
a response from the fund on 10 March 2006. The fund’s response 
was forwarded to you on 11 May 2006 giving you until 9 June 2006 to 
respond thereto. A response was received from you on 17 May 2006.  

 
1.3  After considering the written submissions filed before this office, I 

consider it unnecessary to hold a hearing in this matter. My 
determination and reasons therefor appear below.   
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2.      Complaint 
          
        2.1   You are unhappy that your withdrawal benefit has not been paid to 

you by the fund since you voluntarily left service in February 1991. 
You allege that a cheque for the amount of R12 857.22 was handed 
to one “H.E.S” on 5 March 1991. You are requesting this office to 
assist you in getting your pension benefit plus interest from the fund. 

 
3. The fund’s response 

 
  

 3.1    Mr. J Buthane filed a response on behalf of the fund. He states that a 
cheque in the amount of R12 857.22 after a R2 816.33 tax deduction 
was paid to you on 1 March 1991. He submits that copies of the 
cheque with the bank’s stamp on the said cheque were sent to you as 
proof of payment. He further submits that your complaint should be 
dismissed as the benefit due to you in terms of the rules of the fund 
has been paid and the fund has thus discharged its obligations to you.  

 
 
4.     Determination and reasons therefor 
 

   4.1 Section 30I provides for the following: 
 
 “(1) The Adjudicator shall not investigate a complaint if the act or omission to which 

it relates occurred more than three years before the date on which the complaint is 
received by him or her in writing; 

 
 (2) If the complainant was unaware of the occurrence of the act or omission 

contemplated in subsection (1), the period of three years shall commence on the 
date on which the complainant became aware or ought reasonably to have become 
aware of such occurrence, whichever occurs first; 

 
 (3) The Adjudicator may on good cause shown or of his or her own motion –  
 
 (a) either before or after expiry of any period prescribed by this Chapter, extend 

such period; or 
 (b) condone non-compliance with any time limit prescribed by this Chapter.” 

 
  
4.2 In terms of section 30I of the Act, this office shall not investigate a 

complaint if the act or omission to which it relates occurred more than 
three years before the date on which the complaint is received by us 
in writing. Further, I have been given authority to condone non- 
compliance with time periods.  
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4.3  However, in your case, it has taken sixteen years from date of exit 
from service until January 2006 to submit your complaint. Although 
you have submitted proof that you took steps to recover the 
withdrawal benefit which you allege to have not received, condonation 
of the complaint would place an unfair burden on the investigators of 
this complaint and on the fund to trace acts that occurred more than 5 
years ago. This significantly reduces your prospects of success in this 
matter.   

 
4.4 When you withdrew from the Fund you received your benefit 

entitlement in terms of the rules of the Fund. A copy of the cancelled 
cheque was sent to you as proof of payment of your withdrawal 
benefit from the fund. In terms of law, a cancelled cheque  is payable 
to the payee only and cannot be cashed by any other party. The 
cheque issued in your favour confirms that the fund has discharged its 
payment obligations to you in terms of the rules of the fund. Therefore 
in the absence of compelling reasons, you have failed to show that 
good cause exists that I should condone the late submission of your 
complaint. 

 
        4.5  This complaint is time-barred and is therefore dismissed. 
 
                                       
SIGNED AT JOHANNESBURG ON THIS DAY OF              2008. 

 
 

 
 
Yours faithfully 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
   
 


