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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

           Please quote our reference: PFA/MP/3397/2005/NVC 
 

 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (“the Act”): L Gula v Impala Platinum Limited 
(“the employer” or “the mine””) and Impala Workers Provident Fund 
(“the fund”)  

 
Introduction  
 
[1] The complaint was received by this office on 12 May 2005 and a letter 

acknowledging receipt thereof sent to you on 23 May 2005. On the same 
date letters were dispatched to the respondents giving them until 13 June 
2005 to file responses to the complaint. Undated responses were received 
respectively from the company on 13 June 2005 and the fund on 13 July 
2005. The company copied you with its response.   A reply was received 
from you on 19 August 2005. After considering the written submissions 
before me, I consider it unnecessary to hold a hearing in this matter.  My 
determination and reasons therefor appear below.  

 
[2] As the background facts are known to all the parties, I shall only repeat 

those facts that are pertinent to the issues raised herein.  
 
 
Factual Background 
 
[3] The employer provided funeral benefits, at R15 000 for each deceased 

member, funded by the employer’s “welfare account”, which in turn was 
financed by profits from the mine hostels’  liquor outlets. This arrangement 
lasted until 28 February 2003 when the funding became depleted due to 
the outsourcing of the liquor outlets. In addition the fund provides funeral 
benefits of R5 000 for each member, with scaled benefits for the member’s 
dependants.  
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[4] Alternative means to finance the funeral benefits which the employer had 

provided were explored and during discussions with the National Union of 
Mineworkers (“NUM”) it was agreed with the mine that the fund would be 
approached to provide the additional funeral cover of R15 000 for each 
member. The fund confirmed that it was in the position to do so at no 
additional cost to the members. The fund advised the members 
accordingly. 

 
[5] The employees were, however, not satisfied with the arrangement and 

embarked on a strike on 13 March 2003. The employees sought reversion 
to the old financing arrangement and asked that their risk benefit 
contributions be refunded to them. The fund decided to revert to its original 
benefit of R5 000 for each deceased member.  

 
[6] Up to March 2003 the risk benefits, provided by the fund, were funded 

proportionately by both the members and the employer. Consequently the 
employees’ payslips showed how the member’s contributions (7.5% of 
salary) were split between risk and retirement benefits. From March 2003 
it was decided that the risk benefits would be funded from the employer 
contributions only and the employees’ payslips no longer reflected the 
separate item for risk contributions. Risk benefits are still funded by a 
portion of the employer’s contribution which has increased from 14.1% in 
2003 to 16.15 % of salary with effect from July 2004.  

 
[7] You were employed on the mine but were later dismissed. You do not 

specify the dates.  
 
[8] You state that you represent a group of members but have neither named 

them nor obtained mandates to act on their behalf.  
 
Complaint 
 
[9] You allege that a group of members are unhappy that: 
 

[9.1] 6.88% of the employer’s contribution is being diverted for the 
funding of risk benefits, thus decreasing the portion that is 
paid towards retirement funding. You state that it is an 
unlawful practice as the matter has not been finalized. 

 
[9.2] You also say that the complainants want the risk benefits, 

and in particular the funeral benefits, to be paid directly by 
the employer, so that a larger portion of the employer’s 
contributions to the fund can be allocated to retirement 
funding;  
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[9.3] Further, you say that the members that you represent are 
unhappy that the benefit statements do not contain accurate 
information about the member and employer rates of 
contribution, and 

 
[9.4] You say that the Principal Officer admitted in union meetings 

that there were irregularities in the fund.  
 
The employer’s response 
 
[10] The employer says that you do not have locus standi to submit a 

complaint on behalf of members. NUM represents the majority of 
members’ interests and you were employed by TAWUSA, a trade union 
not recognized by the mine. NUM is in fact represented on the Board of 
Trustees.  

 
[11] The employer argues that you have not submitted a “complaint” as defined 

in the Act, nor does the submission relate to any specific “complainant” as 
you omit to name the members who you allege that you represent.   

 
[12] The employer has responded to the merits of the matter and says that the 

employer contributions to the fund are in line with the collective agreement 
between it and NUM. It states that the risk benefits are funded solely by 
the employer’s contributions, which were 14.1% in June 2003 and then 
increased to 14.9% and again to 16.15% in July 2004. 

 
[13] The employer also states that at all appropriate times it communicated in 

writing to the members advising them of the changes to the risk benefits.  
 
Response by the Principal Officer of the fund 
 
[14] The Principal Officer states that he denied ever stating that there were 

irregularities in the fund as alleged by you.  
 
[15] He says that at all times the fund communicated appropriately with its 

members to keep them informed of funeral and other benefits.  
 
Determination and reasons therefor 
 
[16] In terms of the definition of “complaint” in section 1 of the Act , the 

complaint must relate to a specific “complainant”, which includes, inter 
alia, a member, a former member, a beneficiary, a group of any of these  
or any person with an interest in the complaint.  

 
[17] You assert that you represent a group of members, but have not provided 

this office with a list of these members, or submitted proof of the mandate 
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that you say you have in this matter. The submissions of Mr G Taole’s 
benefit statements and copies of briefings from the mine and documents 
related to risk and funeral benefits do not attest to your right to represent a 
group of members. Moreover you do not specifically complain about your 
benefit or how you suffered loss or prejudice by the acts or omissions of 
the fund and/or the employer.  I am unable to assess who the complainant 
is in this matter.  

 
[18] My assistant telephoned you on 9 May 2006 and you advised her that you 

represent the “categories 3 to 8” members of the fund at the Rustenburg 
branch. However, there is no evidence to substantiate this claim. As I am 
not satisfied that the complainants are appropriately identified, this 
complaint cannot succeed.  

 
[19] Further, I have jurisdiction in respect of a complaint directed against an 

employer who has not fulfilled his duties in terms of the fund rules, as set 
out in the definition of “complaint”. I do not have jurisdiction in respect of 
benefits payable by the employer, which do not relate to a pension fund, 
as in the case of the funeral benefit of R15 000 that the company paid up 
to March 2003. Hence, I am unable to investigate a funeral benefit that the 
employer pays or should pay. The forum that would consider a complaint 
related to such benefit is the CCMA, whose Mpumalanga branch’s contact 
details appear at the foot of this letter.  

 
 [20] On the merits of the complaint I have confirmed that the rates of 

contribution payable by the member and the employer are set out in the 
rules of the fund. In terms of rule 4.2, the employer must pay 16.15% of a 
member’s “pensionable remuneration” to the fund, less the amounts that 
are payable to the separate Impala Workers Total and Temporary 
Incapacitation Scheme and the Impala Workers Funeral Scheme. Rule 
4.2(2) provides that the employer’s contribution is applied to the extent of 
6.88% of the member’s “risk remuneration” (which depend on the 
employee category) less the amounts payable toward the incapacitation 
and funeral schemes, and is credited to a risk reserve account and the 
balance of the employer’s contributions is applied towards retirement 
benefits after the deduction of certain expenses, set out in the rules.  

 
[21] Section 13 of the Act confirms the binding force of the rules of a fund. As 

the Supreme Court of Appeal stated in Tek Corporation Provident Fund 
and Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28] the 
trustees may only do with the fund’s assets what is set forth in the rules.  
The rules stipulate the rates of contributions and authorize a portion of the 
employer’s contributions to be paid towards risk benefits.  

 
[22] If members are not happy with this rule, they may consult with their 

representatives, be it their trade union or the trustees of the fund, to 
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consider changes to the rules. I may not interfere with actions taken by 
the fund which are duly authorized by its registered rules.  

 
[23] For the reasons set out above, your complaint cannot succeed.  
 
Dated at Cape Town on this the               day of                                  2006.  
 
Yours faithfully 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
   
 
 
  
 
 
 
 
 
 


