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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): A M Louw (“the complainant”) v South African 
Retirement Annuity Fund (“the first respondent”) and Old Mutual Life 
Assurance Company (South Africa) Limited (“the second respondent”)  
 
1. Introduction 
 
1.1 The complaint concerns the first respondent’s refusal to pay the 

complainant her fund credit prior to the age of 55.  
 
1.2 The complaint was received by this office on 7 March 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 16 May 
2007. On 25 May 2007 a letter was dispatched to the first respondent, 
giving it until 25 June 2007 to file its response to the complaint. The 
response was received on 6 June 2007. The first respondent copied the 
complainant with its response. No reply has been received from the 
complainant.  

 
1.3 After reviewing the written submissions before me, it is considered 

unnecessary to hold a hearing in this matter. The determination and 
reasons therefor appear below.   

 
 
2. Complaint 
 
2.1 Refusal to make payment to the complainant 
 

The complainant states that she lost her job in December 2006 and she 
could no longer afford to pay contributions to the first respondent. She 
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discontinued the contributions and approached the respondents with the 
request that she be paid her fund credit. She states that at first she was 
advised that the fund credit would be paid to her within 10 days but she 
was subsequently informed that the fund credit would only become 
payable when she reached the age of 55 as the underlying policy was 
“linked to the financial markets”. This means that she has to wait a further 
15 years before she has access to the investment. She wants this tribunal 
to assist her in this matter. 

 
2.2 Financial advice  
 

Further, the complainant states that she is dissatisfied with the advice 
furnished to her by her broker, especially his omission to advise her that 
she would not have access to a benefit prior to the age of 55.  
 

3. Response 
 
3.1 Refusal to make payment to complainant 
 

The second respondent states that the policy became paid-up with effect 
from 18 December 2006. The value as at 6 June 2007 was R7 500.52 but 
the value is not guaranteed.  It contends that the complainant is under the 
wrong impression that the investment portfolio being market related is the 
reason why she may not now withdraw her fund credit. In terms of the 
definition of “retirement annuity” in the Income Tax Act, 1962, the earliest 
date of payment of a retirement annuity is age 55.   

 
3.2 The second respondent states that the risk policy catering for disability 

benefits lapsed when the complainant ceased paying contributions in 
December 2006.   

 
3.3 Financial advice   

   

 The second respondent states that from its records it is evident that a 
financial analysis was done for the complainant. She subsequently 
declared in the Finalisor New Business Declaration that she was satisfied 
with the advice provided to her, and that she understood and accepted all 
undertakings, declarations, instructions and disclosures set out in the 
proposal. The second respondent contends that she subsequently 
selected the type of product in which she invested. Furthermore it states 
that complaints about financial advice must be directed to the Financial 
Advisory and Intermediary Services (“FAIS”) Ombudsman, and not this 
tribunal.  

 
4. Determination and reasons therefor 
 
4.1 Refusal to make payment to complainant  
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In terms of the Income Tax Act, 1962, a member may not withdraw from a 
retirement annuity fund prior to the age of 55. This legislative provision has 
been reflected in the rules of the first respondent in rule 4.1(a) which 
states: 

 
“The retirement age applicable to a MEMBER in terms of any ANNUITY POLICY 
shall be in accordance with the provisions of the INCOME TAX ACT.” 

 
 4.2 The benefits payable in terms of the rules of the fund are retirement 

benefits, the payment of which is governed by rule 4. The retirement age 
of each member is set out in the annuity policy. According to the 
complainant the retirement date in the policy document is reflected as 
being 11 March 2021, when she reaches the age of 55. The rules of the 
first respondent do not make provision for early withdrawal from the fund, 
thus no withdrawal benefits are payable by the first respondent. 

 
4.3 Section 13 of the Act sets out the binding force of the rules. As the 

Supreme Court of Appeal stated in Tek Corporation Provident Fund and 
Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28] the trustees 
may only do with the fund’s assets what is set forth in the rules.  Thus, if 
what they propose to do is not within the powers conferred on them by the 
rules, they may not do it. The complainant is therefore prohibited from 
accessing her fund credit prior to the age of 55. (The risk component of 
the policy has lapsed.) 

 
4.4 Financial advice 
 
 It is evident that the complainant is aggrieved by the advice she received 

in relation to her investment. The Pension Funds Adjudicator has no 
power in law to investigate complaints relating to advice furnished by 
financial advisors of life companies or any other company. For that the 
complainant will have to lodge a complaint with the FAIS Ombudsman, 
whose contact details appear at the foot of this letter. 

 
5. Relief 
   

5.1 The complaint is dismissed.  
 
Dated at Cape Town on this the               day of                                  2007.  
 
Yours faithfully 
 
 
 

Mamodupi Mohlala 
Pension Funds Adjudicator 


