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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

Please quote our ref: PFA/EC/5677/05/CN 
 

 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): PALK v BP SOUTHERN AFRICA 
PENSION FUND, BP SOUTHERN AFRICA PROVIDENT FUND & BP 
SOUTHERN AFRICA (PTY) LTD  
 
INTRODUCTION 
 
[1] This complaint relates to three issues: the refusal of a pension fund to 

extend an option available to its active members to convert their 
membership to the provident fund, to a deferred pensioner; the fund’s 
refusal to extend the deferred pensioner’s retirement age to beyond the 
age of 60 years; and also the outsourcing of the deferred pensioner’s 
pension upon retirement. 

  
[2] The complaint was received by this office on 3 October 2005, and a letter 

acknowledging receipt thereof sent to you on 7 October 2005. On the 
same date, a letter was dispatched to the first respondent requesting it to 
submit a response by no later than 30 October 2005.  The response, 
dated 21 November 2005, was received on 21 November 2005, and was 
forwarded to you for a reply on 13 December 2005.  Your reply was 
received on 9 January 2006.  The second and third respondents were 
formally joined in terms of section 30G(d) on 16 January 2007, and their 
responses received on 30 January 2007.   

 
[3] After considering all the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter. My determination and the 
reasons therefor appear below.  

  
FACTUAL BACKGROUND 
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[4] You were employed by BP Southern Africa (Pty) Ltd (“the employer”) until 

April 1981, when you left service and elected to become a deferred 
pensioner of the BP Southern Africa Pension Fund (“the pension fund”), of 
which you had previously been an active member.  

  
[5] During 1993, the employer requested the board of trustees of the pension 

fund to afford the pension fund’s active members (who were in service on 
1 July 1993) the option of transferring their membership to the newly-
formed provident fund.  It would be a compulsory condition of service for 
those who joined the employer’s service after 14 July 1993 to become 
members of the provident fund.   

 
[6] After an extensive consultation and information exercise with the affected 

members, the employer’s proposal was accepted by the board. The 
necessary rule amendments were incorporated into the rules of the 
pension fund and were subsequently approved by the Registrar.  The 
option to transfer was taken up by many active members of the pension 
fund, with the result that at present the pension fund has only 58 active 
members, 1 131 pensioners and 7 deferred pensioners.  

  
THE COMPLAINT 
 
[7] Three issues form the subject-matter of your complaint. Firstly, you are 

alleging that the process which took place in 1993, whereby only active 
members to the exclusion of pensioners, of the pension fund were offered 
an opportunity to transfer to the provident fund, is discriminatory towards 
the latter category of members.  Your requested relief in that regard is that 
I order the pension fund to transfer your pension benefit to the provident 
fund.   

 
[8] Secondly, you are aggrieved by the application of the rule that compels 

members to retire at the age of 60 years, and are seeking an order that 
the fund amend its rules to allow for the deferment of the retirement date, 
at a member’s request, until such time as the member has ceased to be in 
active employment. 

 
[9] Thirdly, you are seeking an order directing the fund to allow you, when you 

eventually retire, to uplift the actuarial value of your deferred pension and 
purchase a compulsory lifetime annuity from an institution of your choice 
which is licensed to provide such annuities. 

  
THE RESPONSES 
The pension fund’s response 
Section 30I(1) 
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[10] The pension fund contends that as the act giving rise to the first leg of your 
complaint occurred during 1993, the complaint has become time-barred by 
the provisions of section 30I(1).  It further submits that you have not shown 
good cause for condonation of the late lodging of the complaint, and that 
no good cause in fact exists for condonation. 

 
The merits  
 
[11] On the merits, the pension fund states that its decision to afford only its 

active members the opportunity to transfer to the provident fund is beyond 
reproach, in that it was reached after the interests of all the affected 
parties were considered.  It further submits that it acted impartially in 
coming to the said decision, and was also actuated by a legitimate 
purpose. 

 
[12] According to the pension fund, since the rules do not provide for the 

deferment of the retirement age and the outsourcing of pensions, there is 
no basis for the relief sought in that regard. In addition the pension fund 
states that it would also be highly prejudicial to it to be ordered to allow the 
outsourcing of pensions for the following reasons: 

 
i. The decision to grant the transfer option was taken a long time 

ago, pursuant to which a large portion of the fund’s membership 
migrated to the provident fund, taking with it the actuarial value 
of the funds relating to those members. 

 
ii. The fund was thereafter required to take decisions relating to 

the future investment of its residual funds, and it decided to 
place approximately half of its investments in annuitized 
products matching the next ten years’ pension payments 
including inflationary increases thereto. 

   
iii. The fund would be required to provide and actively 

communicate the outsourcing opportunity to all its members, 
including former members who left the fund after 1993. 

 
iv. If a significant number of the members elect the outsourcing 

portion the fund would have to release and reinvest the residual 
long term investments. 

  
v. The communication exercise and the giving of advice to 

members regarding that option would place a huge burden on 
the fund at a substantial extra cost.  

 
[13] It concludes that all of the relief that you are seeking in this regard is 

aimed at deferring your income tax obligations which arise from the fact 
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that you have reached retirement age under the rules. 
 
The employer’s response     
    
[14] The employer contends that its decision to afford only its employees in 

service the opportunity to transfer to the provident fund was actuated by its 
belief that in the then prevailing situation of reduced job security, its 
employees should be allowed to build up sufficient funds for their 
retirement by being allowed to retain both the employer’s and their own 
contributions. It states that a provident fund was the appropriate retirement 
funding vehicle in the circumstances. The employer further submits that in 
the economic climate that prevailed at the time, it was attractive for 
members to be able to uplift the actuarial value of their retirement benefits 
in the event of their leaving employment early. 

  
[15] According to the employer, it also wanted to curtail its ongoing obligations 

to the defined benefit fund, and to reduce its obligation to only a defined 
contribution. On the other hand, so the submission goes, the employer 
considered itself bound to honour its obligations to the fund’s pensioners, 
who would be adversely affected by changes in their retirement benefits 
were they to transfer to the provident fund. Furthermore, had the offer also 
been made to pensioners, it would have permitted selection against the 
fund.   

   
[16] According to the employer, at that time there was, in any event, a general 

movement away from defined benefit funds to defined contribution funds.  
It concludes that contrary to your allegation of discrimination against 
inactive members, the board has a fiduciary duty to protect the security of 
pensioners and deferred pensioners who rely on a consistent income for 
the duration of their retirement.  

 
[17] On the issue of the outsourcing of your pension, the employer states that 

the pension fund is an employer-sponsored defined benefit fund in which 
the employer retains the ultimate liability for the fund providing pensions to 
pensioners.  It concludes that the pensions are provided from the fund and 
have not been outsourced in terms of Government Notice No.18. 

 
The provident fund’s response 
 
[18] The provident fund submits that at the time that the pension fund extended 

the offer to its active members to transfer to the provident fund, you did not 
qualify for the transfer as you were neither an active member of the 
pension fund nor an employee of the employer. It further submits that the 
normal retirement age in terms of its rules is the age of 60 years, and that 
it is only with the employer’s consent and subject to the member’s giving 
the trustees three months’ notice, that a member who has reached the age 
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of 60 years may remain in service beyond that age. 
   
[19] According to the provident fund, even if you were to be admitted to 

membership thereof in terms of a new enabling rule, you would still be 
bound by the retirement age of 60 years. The provident fund concludes 
that it has tried to curtail the addition of deferred members by giving the 
deferral option to those members who were previously members of the 
pension fund, and by requiring that every such request be approved by the 
board prior to the member’s exiting the provident fund and leaving 
employment.   

 
DETERMINATION AND REASONS THEREFOR 
Section 30I (1) 
 
[20] Section 30I(1) precludes me from investigating and adjudicating upon a 

complaint if the act or omission to which it relates occurred more than 3 
years before the date on which the complaint is received.  There is good 
reason for a limit to be imposed on the time during which litigation may be 
launched and the Constitutional Court has pronounced on this. In Mohlomi 
v Minister of Defence 1997 (1) SA 124 (CC) the Court said (at paragraph 
[11]): 

 
“Rules that limit the time within which litigation may be launched are common in our 
legal system as well as many others. Inordinate delays in litigation damage the 
interests of justice. They protract the disputes over the rights and obligations sought 
to be enforced, prolonging the uncertainly of all concerned about their affairs. Nor in 
the end is it always possible to adjudicate satisfactorily on cases that have gone 
stale. By then witnesses may no longer be available to testify. The memories of ones 
whose testimony can be obtained have faded and become unreliable. Documentary 
evidence may have disappeared. Such rules prevent procrastination and those 
harmful consequences of it. They serve a purpose to which no exception in principle 
can cogently be taken.”   

 
[21] The decision to allow only active members of the pension fund to transfer 

to the provident fund was taken during or about July 1993, twelve years 
before this complaint was received.  Thus, the complaint relating to that 
decision is time-barred. The matter does not end there, however, as I still 
have to determine whether good cause exists for me to condone the late 
lodging of this complaint. 

    
[22] The Supreme Court of Appeal (or Appellate Division as it was then known) 

has pronounced upon the standard that must be met for condonation to be 
granted in circumstances like these. In Melane v Santam Insurance 
Company Limited 1962 (4) SA 531 (A) at page 532B-E, the court said:  

 
“In deciding whether sufficient cause has been shown, the basic principle is that the 
Court has a discretion, to be exercised judicially upon a consideration of all facts, and 
in essence it is a matter of fairness to both sides. Among the facts usually relevant is 
the degree of lateness, the explanation therefor, the prospects of success, and the 
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importance of the case. Ordinarily these facts are interrelated: they are not 
individually decisive, for that would be a piecemeal approach incompatible with a true 
discretion, save of course that if there are no prospects of success there would be no 
point in granting condonation. Any attempt to formulate a rule of thumb would only 
serve to harden the arteries of what should be a flexible discretion. What is needed is 
an objective conspectus of all the facts.  Thus a slight delay and a good explanation 
may help to compensate for prospects of success which are not strong. Or the 
importance of the issue and strong prospects of success may tend to compensate for 
a long delay. And the respondent’s interest in finality must not be overlooked.”  

 
[23] You have delayed lodging this complaint by a period of nine years, which 

is quite considerable. The length of the delay is further exacerbated by the 
lack of an explanation on your part for your failure to take action, like 
instituting civil proceedings against the pension fund, after realizing that 
the “numerous requests” to be allowed to transfer were not achieving any 
positive results.  By reason of your failure to prove that the fund’s 
differentiation between active members and pensioners amounted to 
unfair discrimination, and also of your failure to show that the board, in 
coming to its decision failed to exercise its discretion objectively, properly 
and in unfettered manner, your prospects of success on the merits are 
non-existent.   

 
[24] For the reasons set out above, I find that no good cause exists or has 

been shown for condoning the late lodging of the first leg of this complaint, 
or extending the three-year period.   

 
[25] The first leg of this complaint is dismissed.    
 
The merits 
 
[26] What remains to be determined is whether there is a basis for upholding 

your claim for the deferment of your retirement age and for allowing you to 
outsource your pension.  

   
[27] The rules of the fund determine what can legally be done by the board of 

trustees of the fund and also what benefits can be paid out by the fund.  It 
is in recognition of the binding nature of the rules that the board may not 
act in any manner which is contrary to the rules (See Tek Corporation 
Provident Fund & Others v Lorentz [2000] 3 BPLR 227 (SCA) at 
paragraph [28]).   

 
[28] As already indicated, the normal retirement date for all members is the last 

day of the month in which the member attains the age of 60 years. 
Furthermore, there is no provision that allows for the outsourcing of 
pensions.  As a member of the fund, the rules are as binding on you as 
they are on the fund, its officials, shareholders and beneficiaries.  As the 
rules currently provide, you may not retire after the age of 60 years, and 
when you retire, your pension will be payable from the fund.  
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[29] Insofar as the amendment of rules is concerned, rule 49 vests the 

committee (board) with the discretion to, with the concurrence of the 
employer, make new rules or alter or rescind any existing rule. Although 
there is no provision in the rules that requires the board to consider 
effecting a rule amendment at the instance of a member, it appears from a 
letter from the fund dated 7 September 2005 which is addressed to you 
(and attached as an annexure to the complaint) that the board has over 
the years considered your request to amend its rules so as to extend the 
retirement age and also to allow for the outsourcing of pensions.   

 
[30] As with any tribunal reviewing the decision of a functionary that is vested 

with a discretionary power, I can only interfere with the exercise of the 
discretion if the functionary has not exercised its discretion objectively and 
properly, or has unduly fettered its discretion. I am satisfied that all the 
factors that were considered by the board (as set out in paragraph [1] 
supra) in deciding against the outsourcing option are relevant, that the 
board has not considered any irrelevant factors or unduly fettered its 
discretion.  In the result, no grounds exist for me to interfere with the 
board’s decision not to amend its rules so as to provide for the extension 
of the retirement age and the outsourcing of pensions.  

 
[31] The complaint is thus dismissed.  
  
 
SIGNED IN CAPE TOWN ON THIS DAY OF  2007 
 
 
Yours faithfully 
 
 
………………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 


