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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT, 24 OF 1956 (“the Act”) – T M Khaba v Wizard Universal Provident 
Fund 
 
Introduction 
 
[1] The complaint relates to the distribution of a death benefit as a result of the 

death of a member of a fund.  
 
[2] The complaint was received by this office on 20 October 2005, and a letter 

acknowledging receipt thereof sent you on 1 November 2005. The response 
to the complaint was received on 23 November 2005.  

 
[3] After considering the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter.   
 
 
 
Factual background 
 
[4] You are the widow of the late Zwelitsha Dumisani Lawrence Khaba, who was 

a member of the Wizard Universal Provident Fund (“the fund”) until his death 
on 6 September 2004. Upon the deceased’s death a nett death benefit of 
R249 665.53 became available for distribution among his dependants and 
beneficiaries. The fund conducted an investigation in terms of section 37C 
and identified the following persons as the deceased’s dependants: Mrs TM 
Khaba, SS Khaba, SM Khaba, NN Khwane and Z Khwane. 

  
[5] The fund resolved to distribute the death benefit proceeds as follows: 
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“TM Khaba (spouse)   10%   R24 966,53 
SS Khaba    (child)       40%  R99 866,22 
SM Khaba   (child)        35%  R87 382,94 
NN Khwane (child)       7%   R17 476,59 
Z Khwane     (child)         8%   R19 973,25”   

 
The complaint 
 
[6] You are unhappy with the distribution of the benefit and contend that because 

you were married to the deceased in community of property you are entitled 
to 50% of the benefit. 

 
The response 
 
[7] The fund states that the benefit was distributed in terms of section 37C of the 

Act. To arrive at its decision, the fund submits that it took the following factors 
into consideration: 

 
 You are 36 years old and a teacher by profession, earning 

R5100.00 per month. You indicated that you are expecting to inherit 
R4000.00 from the deceased and to receive an insurance policy 
payout of R150 000. 

 
 There are two children SS Khaba and SM Khaba aged 3 and 6, 

respectively born of your marriage with the deceased.  
 

 The deceased had two other children from a previous marriage, 
namely Z Khwane and NN Khwane aged 12 and 10, respectively. 
Their mother is unemployed and the deceased, in terms of a 
maintenance order, paid R200 a month in respect of each child. 

 
 An assessment was made as regards the level of dependency and 

the need for maintenance and support of the deceased’s spouse 
and four children.  

 
Having considered all the information, the trustees allocated the death benefit 
among the deceased’s spouse and his four children, favouring the ones whose 
need for the maintenance and support was the greatest. 
 
 
[8] The fund avers that the distribution is fair and equitable. 
 
Determination and reasons therefor 
 
[9] The distribution of a death benefit is governed by section 37C of the 

Pension Funds Act (“the Act”). Section 37C gives the board an unfettered 
discretion to distribute a death benefit amongst the dependants of the 
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deceased in a manner and proportion that is just and equitable. 
  
[10] In exercising its discretion, the board must take into account a number of 

relevant factors, namely, the ages of the beneficiaries, their relationship with 
the deceased, the extent of their dependency, the financial affairs of the 
beneficiaries and the wishes of the deceased. (See Moir v Reef Group 
Pension Plan & Others [2000] 6 BPLR 629 (PFA) at 629F – H).  If the board 
fund has properly taken all the relevant factors into account, discarded 
irrelevant ones, and not unduly fettered its discretion, the court or reviewing 
tribunal will be wary of interfering with the board’s exercise of discretion.  

 
[11] The broad aim of section 37C is to limit the member’s freedom of testation 

in relation to his pension benefit to ensure that no dependants are left 
without financial support. Thus, a fund is not bound by a will or a nomination 
form. The member’s wishes expressed in the nomination form are not an 
overriding factor, but merely constitute one of the factors to be taken into 
account (and serve only as a guide) to the trustees in the exercise of their 
discretion (see Mashazi v African Products Retirement Benefit Provident 
Fund [2002] 8 BPLR 3703 (W) at 3706A – C).  

 
[12] Section 37C excludes death benefits from being paid to the deceased 

estate, except in two circumstances which are not applicable in the present 
matter. For this reason, the death benefit does not form part of the joint 
estate of you and the deceased.  Thus, your contention that you are entitled 
to receive 50% of the benefit for the reason that you were married in 
community of property with the deceased is not well-founded in law.   

 
[13] In my view, the board has properly considered the matter, and conducted a 

proper investigation into the circumstances of all the beneficiaries before 
arriving at its decision. The role of this office is not to determine the most 
generous or favourable distribution but rather whether the board has 
properly exercised its discretion in terms of the law (See Jordaan v 
Protektor [2001] 2 BPLR 1593 (PFA) at 1596E – G). 

 
[14] In the circumstances, no legal grounds exist for me to interfere with the 

decision of the board in this matter.  
 
[15] In the result, the complaint cannot succeed. 
 
 
DATED AT CAPE TOWN ON THIS THE                DAY OF                 2007  
 
 
 
Yours faithfully, 
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……………………….. 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 


