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 DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”): S BENDIE (“the complainant”) v MCI                                                             
PROVIDENT FUND (“first respondent”)  
 
 
1. Introduction 
 
1.1 The complaint concerns the value of the complainant’s fund credit in the 

respondent fund, a registered pension fund. 
  
1.2 The complaint was received by this office on 9 February 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 5 April 
2007. On the same date a letter was dispatched to the respondent 
requesting it to file a response to the complaint by no later than 7 May 
2007. The response was received on 11 May 2007 from South City 
Employee Benefit Consultants (Pty) Ltd (“South City”) (presumably acting 
on behalf of the respondent) and a copy of same was forwarded to the 
complainant on 13 July 2007. No reply was received from the 
complainant.  

 
 1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefore 
appear below. 
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2. Complaint 
 
2.1 The complainant commenced employment with Hood Sails (no proper 

citation has been provided) in 1984 which merged with North Sails (Pty) 
Ltd in 1991 (“the employer”). He became a member of the respondent 
fund by virtue of his employment. It appears that the respondent was 
administered by Glenrand MIB Employee Benefits (Pty) Ltd (“Glenrand”) 
until 30 April 2005. South City took over the administration of the 
respondent with effect from 1 May 2005.  

 
2.2  In 2006 the complainant was provided with a benefit statement reflecting 

a benefit of R65 251.88 as at 1 January 2006. He states that he was 
surprised to note that the value of his benefit was 10 times less than the 
amount that he has contributed to the respondent since the 
commencement of his membership of the fund.  

 
2.3  The complainant is therefore unhappy with his fund share as reflected in 

the aforesaid statement. According to him, he has been informed by his 
friends that people who have been employed by other companies for a 
period which is less than the period of his service and  whose 
contributions to their funds are much less than his contributions, receive 
greater benefits when they exit their funds. 

 
2.4 The complainant requests this tribunal to investigate the whereabouts of 

his missing contributions from his fund share. 
 
 
3. Response 
 
3.1 South City confirms that it took over the administration of the respondent 

from Glenrand with effect from 1 May 2005. It states that at the date of 
takeover it was provided with a takeover value for the complainant. It 
submits that it is unable to provide the historical breakdown of 
contributions made to the respondent prior to 1 May 2005 since the 
historical data used by Glenrand has been shut down and is no longer 
available. 

 
3.2 It has annexed a copy of the benefit statement as at 1 May 2005 which 

indicates the breakdown of the complainant’s share of the fund as 
follows: 

 
“Accumulated Member Contributions: R27 565.68 

 
Accumulated Employer Contributions: R27565.68 
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Transfer into Fund: R Nil 
 

Share of Fund as at 30 April 2005: R55 131.36” 

 
3.3 South City has set out the breakdown of the complainant’s share of the 

fund as at 1 January 2006 as follows: 
 

“Member contributions without interest from 1/7/1984 to 31/12/2005: R19 589.70 

Member contributions including interest: R32 230.15 
 
Employer contributions including interest: R32 230.14 

Share of Fund: R64 460.29” 
 

 
4. Determination and reasons therefor 
 
4.1 The respondent is unable to provide the historical breakdown of the 

contributions received by it due to the fact that the historical data used by 
Glenrand is no longer available. Therefore, this tribunal is unable to 
determine the value of the complainant’s benefit with any degree of 
certainty. The question which arises is whether the board of trustees has 
breached its fiduciary duties for failing to keep such information.  

 
4.2 Section 7C of the Pension Funds Act codifies the common law fiduciary 

duty owed by the board of management of a fund to its members. The 
section requires the board to direct, control and oversee the operations of 
the fund in accordance with the applicable laws and the rules of the fund, 
to take all reasonable steps to ensure that the interests of members in 
terms of the rules of the fund and the provisions of this Act are protected 
at all times, and to act with due care, diligence, in good faith and avoid 
conflicts of interest.   

 
4.3  Furthermore, section 7D(a) of the Act reads as follows: 
   

“The duties of the board shall be to- 
 
(a) ensure that proper registers, books and records of the operations 

of the fund are kept, inclusive of proper minutes of all resolutions 
passed by the board.” 

 
4.4 Rule 7.17.1 of the fund incorporates the above statutory duty.  Moreover, 

rule 7.17.6 provides that the board shall: 
 
  “ensure that the RULES and the operation and administration of the FUND 

 comply with the ACT, the Financial Institutions (Investment of Funds) Act No.39 
 of 1984, the INCOME TAX ACT and all other applicable legislation.” 
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4.5 Section 7C(2)(a) of the Act stipulates that one of the objects of the board 
of trustees is to take all reasonable steps to ensure that the interests of 
members in terms of the rules of the fund and the provisions of this Act 
are protected at all times. This includes circumstances where the fund 
changes its administrator as in the instant case. Under those 
circumstances, the board has a duty to ensure, among others, that the 
historical records of the contributions received by it in respect of its 
members do not disappear. If it appears that the respondent does not 
have these records, the absence of such records would constitute a 
breach of fiduciary duties on the part of the board. It should be noted that 
the duty to keep records of the operations of the fund envisaged in 
section 7D(a) is conferred upon the board of trustees and not its 
administrator.  

 
4.6 In Central Retirement Annuity Fund v Adjudicator of Pension Funds and 

Others [2005] 8 BPLR 655 (C), Davis J (in whose judgment Le Grange AJ 
concurred), although dealing with the issue of illustrative values, 
commented on the duties of retirement annuity fund trustees as follows 
(at 664C – E): 

 
  “In my view, it is incumbent upon the management committee [board of trustees] 

 of Applicant to take reasonable steps to protect the interests of members of the 
 Fund. Hence it is not open to Applicant to contend that it was no more than a 
 passive conduit  between its members and Sanlam Life. It has a duty to act 
 diligently to ensure that members’ interests are protected.” 

 
4.7 Regulation 4 of the Conditions Determined in Respect of Administrators 

Acting on behalf of Pension Funds, 2002 confers an oversight power on 
the Registrar of Pension Funds in respect of fund administrators in the 
event that an administration agreement between a pension fund and an 
administrator is terminated. The duties and responsibilities of the 
administrator are set out in the regulation as follows: 

 
  “Termination of administration agreements 
 
  When notice of the termination of an administration agreement between a 

 pension fund and an administrator is given, such administrator shall inform the 
 registrar thereof within 30 days of receipt of giving of such notice of termination 
 by the administrator, including in such communication the effective date of the 
 termination and the name of the new administrator if known, and furnish a report 
 to the registrar not later than 14 days after completion of such termination, 
 confirming - 

 
  ( a) that all documents of title relating to assets, the assets register, minute                         

  books, members’ records and other records pertaining to the fund have                       
  been delivered to the board or the new administrators, as the case may                   
  be, mentioning specifically the identities of such persons; 

 
  (b) the date and address of such delivery, and 
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  (c) what the name of the board or person at the new administrator is to                           
  whom the documents referred to in paragraph (a) have been delivered: 

   
  Provided that if an administrator is for some or other reason unable to comply 

 fully or partially with this Condition, the said report shall contain full particulars 
 regarding which documentation has not been delivered, the reasons therefor 
 as well as a plan with the dates on which compliance will take place.” 

 
4.8 The question whether Glenrand has complied with the above regulation is 

an issue which is beyond the scope of this determination. Ultimately, the 
responsibility to keep the records lies with the fund in terms of the 
provisions of the Act. 

 
4.9 The respondent has not discharged the onus of proving that the 

complainant’s fund credit (as reflected in the benefit statement provided 
to him in 2006) has been correctly calculated. Consequently, the 
appropriate relief is to direct the board of the respondent to furnish this 
tribunal with such information. 

 
 
5. Relief 
 
5.1  The order of this tribunal is as follows: 
  
 5.1.1 The board of trustees of the respondent is directed to submit a 

schedule of the contributions received by the fund on behalf of the 
complainant from the date of inception of his membership of the fund to 
date hereof within one week of the date of receipt of this determination. 

 
 
DATED AT CAPE TOWN ON THIS  DAY OF   2008. 
 
 
Yours faithfully 
 
 
 
 
___________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 

  


