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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): L MONGAKE (“the complainant”) 
v CITY OF JOHANNESBURG PENSION FUND (“the first respondent”) 
AND M B MATILA (“the second respondent”) 

 
1. Introduction  

 
1.1 The complaint concerns the alleged improper distribution of a death 

benefit by the fund following the death of your partner, Mr S D Matila (“the 
deceased”).  

  
1.2 The complaint was received by this office on 1 July 2005. A letter 

acknowledging receipt thereof was sent to the complaint on 11 August 
2005. On the same date letters were dispatched to the first respondent, 
the principal officer of the first respondent and the chairperson of the 
board of trustees giving them until 1 September 2005 to submit their 
responses to the complaint. On 3 April 2007 the deceased’s mother, Mrs 
M B Matila (“the second respondent”), was joined as a party to these 
proceedings. We afforded the second respondent an opportunity to file her 
response to the complaint by 12 April 2007. To date no response has 
been received by the second respondent. A response was received from 
the first respondent, the principal officer thereof, on 6 February 2005. This 
response was forwarded to the complainant on 10 April 2007. 

 
  

1.3 On 19 April 2007 this office received the complainant’s reply.  
 
1.4 After considering the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefore 
appear below. 
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2. Factual Background 
 
2.1 The complainant was in a relationship with the deceased who passed 

away on 25 June 2000. The deceased was employed by the City of 
Johannesburg Metropolitan Municipality (“the first respondent”) and was a 
member of the first respondent by virtue of his employment. Upon his 
death, a lump sum death benefit of R151 757.21 became available for 
distribution. The trustees of the first respondent identified the deceased’s 
child, Keabetswe Mongake (“Keabetswe”) as a dependant of the 
deceased and the deceased’s mother, the second respondent as a 
beneficiary in terms of a nomination form that was completed by the 
deceased. The trustees decided to allocate 40% of the death benefit to the 
second respondent and 60% was placed in a trust fund for the benefit of 
the deceased’s minor child, Keabetswe. The trustees decided that the 
complainant was not entitled to receive a portion of the deceased’s death 
benefit on the basis that she failed to establish that she was married to the 
deceased in a customary union. 

 
3. Complaint 
 
3.1 The crux of the complainant’s complaint is that the trustees of the fund 

erred in excluding her from receiving a portion of the deceased’s death 
benefit. The complainant contends that she married the deceased in a 
customary union in January 1994. The complainant submitted that the 
family of the deceased sent a delegation to her family in order to negotiate 
the payment of lobola. She submitted that an amount of R2000.00 was 
paid to her family in respect of lobola. She submitted further that all the 
requirements of a customary marriage were complied with namely, the 
consent of the bride’s guardian, the consent of the bride and the 
bridegroom, the payment of lobola and the handing over of the bride by 
her guardian.  

 
3.2 Further, the complainant submitted that she had been in a relationship 

with the deceased since December 1990 prior to being married to him. 
Moreover, she submitted that a child, Keabetswe, was born of her 
relationship with the deceased and that she moved into a house in Dube 
village were they lived together as a family with the deceased and her 
other child from a previous relationship. The complainant further submitted 
that the deceased supported her and her children financially even though 
she was employed at that time. The complainant further contended that 
she acquired certain assets jointly during the subsistence of the marriage. 
She also states that she moved out of the house she shared with the 
deceased temporarily after they had a misunderstanding, but reconciled 
before he passed away. The complainant submitted that the deceased 
died before she could move back with him. She further submitted that the 
marital bonds were, however, never severed. 

 
3.3 The complainant, therefore, request this Tribunal to set aside the decision 

of the trustees regarding the distribution of a portion of the deceased’s 
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death benefit to the second respondent. She also requests that this 
Tribunal should find that she is entitled to receive a portion of the death 
benefit as she qualifies as a spouse of the deceased in terms of the first 
respondent’s rules. 

 
4. Response  
 
4.1 The first respondent at the outset submitted that the principal officer and 

the chairman of the board of trustees had been erroneously cited as 
respondents in this matter. The first respondent submitted that the trustees 
of the first respondent were required in terms of section 37C of the Act to 
trace the dependants or nominees of the deceased and to allocate the 
death benefit to such dependants or nominees in a manner deemed 
equitable. The trustees were also required in terms of the first 
respondent’s rules to determine whether there were any qualifying 
spouse/s and children for purposes of payment of a spouse’s or children’s 
pension. It submitted that the trustees were provided with information 
relating to the potential beneficiaries of the deceased and received 
affidavits concerning the relationship of the deceased with the potential 
beneficiaries.  

 
4.2 The first respondent submitted that the trustees decided to allocate 40% 

(R69 464.05) of the death benefit to the deceased’s mother, the second 
respondent, who was taking care of the deceased’s minor child and who 
was dependant on the deceased before he passed away. It stated that the 
trustees decided to place the remaining 60% (R104 196.07) in a trust fund 
for the benefit of the deceased’s minor child, Keabetswe. The deceased’s 
minor child also became entitled to a child’s pension, which is payable 
monthly to the complainant as her guardian. 

 
4.3  It submitted further that the complainant does not have a right to receive a 

portion of the deceased’s death benefit and that the complainant would 
have acquired such right only if she qualified as a dependant and the 
trustees exercised their discretion in her favour by allocating a portion of 
the death benefit to her. Further, the first respondent submitted that the 
trustees were provided with conflicting information regarding the 
complainant’s relationship to the deceased. It submitted that the family of 
the deceased disputed her submission that she was married to the 
deceased in a customary union. Moreover, it stated that the family of the 
deceased confirmed that they have received R2000.00 from members of 
the complainant’s family, but submitted that it was paid as damages for the 
birth of the deceased’s minor child, Keabetswe.  

 
4.4 It further submitted that the deceased’s mother informed the first 

respondent that the word “lobola” was inserted in the document you 
submitted as proof of payment of lobola after the death of the deceased in 
order to fabricate a customary marriage for purposes of claiming the 
deceased’s death benefit. The first respondent also confirmed that the 
complainant shared a common home with the deceased for some time, 
but moved out of the deceased’s home in October 1999. The deceased 
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minor child was raised by the family of the deceased. It further stated that 
the complaint removed the deceased’s minor child after the death of the 
deceased and she is now receiving the monthly child’s pension from the 
first respondent.  

 
4.5 It further submitted that the complaint identified as the deceased’s 

girlfriend in an agreement she signed and referred to by her attorney as 
resolution 001/02. The trustees also decided that the complainant was not 
dependant on the deceased as she was not cohabiting with the deceased 
before his death and she was not financially supported by the deceased 
as she was employed. Therefore, the first respondent submitted that the 
trustees decided that she failed to establish that she was married to the 
deceased in a customary union. The first respondent, further, submitted 
that the trustees were provided with sufficient information to support the 
fact that the second respondent was dependant on the deceased and that 
her age and personal circumstances made it unlikely that she would be 
able to support herself after the death of the deceased.  

 
5. Determination and reasons therefore 
 
5.1 The payment of death benefits is regulated by section 37C of the Act, read 

in conjuction with the definition of a “dependant” in section 1. The primary 
purpose of this section is to protect those who were financially dependant 
on the deceased during his lifetime. In effect, section 37C overrides the 
freedom of testation of the deceased. It is the board’s responsibility when 
dealing with payment of death benefits to conduct a thorough investigation 
to determine the beneficiaries, to thereafter decide on an equitable 
distribution and finally to decide on the most appropriate mode of payment 
of the benefit payable. 

 
5.2 In order for the board to ensure that it makes an equitable distribution of 

the benefit, they will normally undertake an investigation to determine 
potential beneficiaries. The board must then decide on a distribution of the 
death benefit after the deceased’s dependants have been identified. In this 
matter, the trustees identified the deceased’s minor child, Keabetswe and 
the second respondent as dependants of the deceased.  

 
5.3 The issue is whether the trustees exercised their discretion properly in 

deciding to exclude the complainant from receiving a portion of the 
deceased’s death benefit. In order to answer this question it is necessary 
to determine whether the trustees took all relevant factors into account in 
determining an equitable distribution of the deceased’s death benefit. 

 
5.4 The investigation conducted by the trustees leaves much to be desired. 

Upon a reading of the response submitted on behalf of the first respondent 
it is clear that the trustees decided that the complainant was not married to 
the deceased on the basis that the deceased’s mother, the second 
respondent claims that the amount of R2000.00 that was paid to the 
deceased’s family was for damages for the birth of the deceased’s minor 
child, Keabetswe. Further, the trustees based their decision on the 
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grounds that the complainant moved out of the common home she shared 
with the deceased before he passed away. Despite two affidavits from the 
complainant’s uncle, Mr M Mazibuko and Mr A Damane which attested 
that she was married to deceased, no further investigations were 
conducted by the trustees to obtain greater clarity. It is clear that the 
trustees merely relied on the submission of the second respondent and 
that there is nothing to suggest that it conducted its own independent 
investigation regarding the extent of the complainant’s relationship to the 
deceased. 

 
5.5 Even if one were to accept the first respondent’s version that the complaint 

failed to establish that she was married to the deceased that does not ipso 
facto exclude her from being a dependant as defined in section 1 of the 
Act and rule 1 in the first respondent’s rules. Section 1 of the Act defines a 
“dependant” broadly to include persons in respect of whom the member is 
not legally liable for maintenance, if such person was in the opinion of the 
board upon the death of the member in fact dependent on the member for 
maintenance. Irrespective of whether or not she cohabited with the 
deceased at the time of his death, the test remains whether the 
complainant was financially dependent on the deceased at the time of his 
death. Cohabitation is not a prerequisite for dependence. It is clear that 
the trustees failed to properly consider the issue of her factual dependency 
on the deceased. The first respondent submitted that the complainant 
moved out of the common home in October 1999. However, I do not think 
that this of itself determines whether or not she was in fact dependent on 
the deceased for maintenance. 

 
5.6 Moreover, cognizance is taken of the fact that the second respondent 

failed to file her response despite being invited do so. The second 
respondent submitted no evidence to this Tribunal disputing her 
submission that she was financially dependent on the deceased before he 
passed away. 

 
5.7 I am satisfied that the fund breached its duty in terms of section 37C of the 

Act and that its decision to distribute 40% of the deceased’s death benefit 
to the second respondent be set aside. I believe it is prudent to refer the 
matter back to the board of trustees to conduct a full and thorough 
investigation including the extent of the complainant’s dependency on the 
deceased and the existence of a customary marriage between the 
complaint and the deceased.  

 
 6. RELIEF 

 
6.1 In the result, the finding of this Tribunal is as follows: 
 

6.1.1 The decision of the trustees excluded Lydia Mongake from the 
distribution of the death benefit of the late SD Matila is hereby set 
aside. 

 
6.1.2 The matter is remitted to the board of management of the first 
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respondent to conduct a proper investigation in this matter and re-
exercise its discretion in terms of section 37C of the Act within six 
weeks of the date of this determination. 

 
6.13 The board is directed to serve a copy of its decision together with 

reasons therefore upon all parties and this Tribunal, within seven 
days of arriving at its decision. 

 
 
Dated at Johannesburg on this the             days of                              2007. 
 
 
Yours faithfully 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


