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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 
24 OF 1956 (“the Act”): A. NICHOL v SAGE LIFE LIMITED 
 
 
Introduction 
 
[1] This matter concerns the calculation of your retirement benefit, in particular the 

period of pensionable service with which you were credited, and the amount of 
your final pensionable salary. Your initial complaint was dated 29 October 2001, a 
copy of which you have annexed to your later complaint received on 12 January 
2004. A response was requested from Sage Life Limited on 10 March 2004, and 
was received on 4 May 2004. Due to the fact that there were several parallel 
investigations then proceeding between yourself, the respondent, and certain 
other parties, your later complaint, together with the response obtained, was 
unfortunately absorbed into the other pending investigations. No record of your 
initial complaint sent in October 2001 could be found, despite the retrieval from 
archives of all complaints involving yourself. The present complaint, under the 
above case number, has been reconstructed from the correspondence spread 
over the files pertaining to the other investigations. In this regard, I offer you my 
apologies for the delays caused by the misfiling of your complaint in this office. 

 
[2] Having read the papers, and after considering the written submissions contained 

therein, I consider it unnecessary to hold a hearing in this matter. 
 
 
Complaint 
 
[3] Your complaint has been lodged against the Employee Benefits Division of Sage 

Life Limited (“Sage Life”). It is not clear from your complaint, but it appears that it 
is cited in its capacity as administrator of the Schachat Pension Fund (“the fund”) 
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of which you were a member. The pension fund has not been cited as a party. 
Your grievance concerns the calculation of the amount of your annual pension, 
which you contend has been based on incorrect premises relating to your years 
of service and your final salary.  

 
[4] With regard to your years of service, you claim that you commenced employment 

with Schachat Holdings Ltd with effect from 1 July 1972 and remained in service 
until your early retirement on 31 October 1994. However, Sage Life stated to you 
in a letter dated 12 December 1999 that your pensionable service only 
commenced from 1 February 1973 (7 months after commencing service with the 
employer). Sage Life also explained to you that in terms of the fund rules as they 
prevailed at the time, membership of the fund only commenced after a six month 
waiting period.  

 
[5] Your second complaint pertains to the calculation of your final salary for purposes 

of ascertaining your pension benefit. You maintain that your employer prepared a 
form indicating that your salary for the final year of service was R246 883. Your 
pension, however, was based on a salary of R227 892. Sage Life indicated to you 
that this was because the final salary indicated by the employer included a bonus 
or 13th cheque, which did not form part of pensionable salary in terms of the rules 
of the fund. 

 
[6] You now approach this tribunal requesting that the fund administrator, Sage Life, 

make good the alleged deficit in pension payments to date, together with interest. 
 
  
Response by Sage Life  
 
[7] Sage Life has annexed to its response a copy of the rules of the fund showing 

that employees were only eligible for membership of the fund after a six month 
waiting period had elapsed. It goes on to state that records of subsequent 
amendments to the rules over the intervening thirty years were obtained from the 
Registrar of Pension Funds. All rules in Sage Life’s possession had waiting 
periods, ranging from six to twelve months. 

 
[8] The actual date of commencement of service was taken from the records of FPS 

Corporate Services, the previous administrators of the fund. Sage Life contends 
that, after receipt of your complaint, it incurred substantial expense to both the 
fund and the employer in attempting to locate old personnel files from the 
company archive. A number of boxes were retrieved from Metro file, and previous 
employees from the company who dealt with the staff records were traced to see 
if they could assist in the investigation. Unfortunately no further clarity was able to 
be obtained in respect of establishing a service date which occurred more than 
30 years ago. 

 
[9] With regard to your concern about your final salary, Sage Life contends that the 

annexed rules define pensionable earnings as “Basic salary and cost of living 
allowance”. It therefore does not entitle a member to have his bonus included in 
his final salary. Moreover, the fund paid a 13th pension cheque to all pensioners 
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for this very reason. It states further that the 13th cheque has since been 
incorporated into the monthly pensions and all current and future pensioners 
receive, or will receive this benefit. 

 
[10] Sage Life concludes its submissions by stating that it would be irresponsible to 

grant additional pensionable service to a member in the absence of suitable proof 
that the 6 month waiting period was to be waived.  

 
 
Determination and reasons therefor 
 
[11] Section 30I of the Pension Funds Act reads: 
 

 “(1)   The Adjudicator shall not investigate a complaint if the act or omission to which                   
   it relates occurred more than three years before the date on which the complaint is         
   received by him or her in writing.  
 

  (2)  If the complainant was unaware of the occurrence of the act or omission                          
   contemplated in subsection (1), the period of three years shall commence on the     
  date on which the complainant became aware or ought reasonably to have become 
  aware of such occurrence, whichever occurs first. 

 
  (3)  The Adjudicator may on good cause shown or of his or her own motion - 
 
  (a) either before or after expiry of any period prescribed by this Chapter, extend             

     such period;   [or]  
   (b) condone non compliance with any time limit prescribed by this Chapter.” 
 
[12] You retired on 31 October 1994, at or about which time it must have become 

apparent to you that there was a dispute between yourself and the fund 
concerning the computation of your pension entitlement. I accept in your favour, 
without deciding, that your complaint was initially lodged with this tribunal on or 
about 29 October 2001. It is clear that at best it was lodged nearly seven years 
after your cause of action arose, and therefore nearly four years later than 
prescribed by the Act. 

 
 
[13] There is good reason for a limit to be imposed on the time during which litigation 

may be launched and the Constitutional Court has pronounced on this. In 
Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) the Court said (at paragraph 
[11]): 

 
  “Rules that limit the time within which litigation may be launched are common in our legal 

 system as well as many others. Inordinate delays in litigation damage the interests of 
 justice. They protract the disputes over the rights and obligations sought to be enforced, 
 prolonging the uncertainly of all concerned about their affairs. Nor in the end is it always 
 possible to adjudicate satisfactorily on cases that have gone stale. By then witnesses may 
 no longer be available to testify. The memories of ones whose testimony can be obtained 
 have faded and become unreliable. Documentary evidence may have disappeared. Such 
 rules prevent procrastination and those harmful consequences of it. They serve a purpose 
 to which no exception in principle can cogently be taken.” 

 
[14] However, that the complaint was lodged outside the three year time period in 
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terms of section 30I of the Act is not the end of the matter as I still have a 
discretion to extend the three year time period or to condone non-compliance 
therewith.  

 
[15] The Supreme Court of Appeal (or Appellate Division as it was then known) has 

pronounced upon the standard that must be met for condonation to be granted in 
circumstances like these. In Melane v Santam Insurance Company Limited 1962 
(4) SA 531 (A) the court said (at 532B-E):   

 
  “In deciding whether sufficient cause has been shown, the basic principle is that the Court 

 has discretion, to be exercised judicially upon a consideration of all facts, and in essence 
 it is a matter of fairness to both sides. Among the facts usually relevant is the degree of 
 lateness, the explanation therefor, the prospects of success, and the importance of the 
 case. Ordinarily these facts are interrelated: they are not individually decisive, for that 
 would be a piecemeal approach incompatible with a true discretion, save of course that if 
 there are no prospects of success there would be no point in granting condonation. Any 
 attempt to formulate a rule of thumb would only serve to harden the arteries of what 
 should be a flexible discretion. What is needed is an objective conspectus of all the facts.  
 Thus a slight delay and a good explanation may help to compensate for prospects of 
 success which are not strong. Or the importance of the issue and strong prospects of 
 success may tend to compensate for a long delay. And the respondent’s interest in finality 
 must not be overlooked.” 

 
[16] The merits of the complaint do not favour you. Most importantly, I am not 

persuaded that the proper respondent has been cited. If you wished to hold Sage 
Life liable in its own capacity, as opposed to in its capacity as administrator and 
representative of the fund, then you needed to set out a legal basis on which you 
are entitled to recover from the agent and not the principle. This you have not 
done, and your entitlement, if any, lies against the fund and not the fund 
administrator. It is not apparent to me why you did not cite the fund as the 
respondent, but from previous investigations of this office I am aware that steps 
were being taken to terminate the fund, and it may well be that it no longer has 
any assets.  

 
[17] Even if your complaint had been directed at the fund, the documentary evidence 

available tends to suggest that you obtained your correct entitlement under the 
rules of the fund. I have examined the rules made available, and they do indeed 
provide for a waiting period of six months. Moreover “Future Pensionable 
Service” is defined with reference to date of entry into the scheme, in other words 
six months after commencement of service. Finally, the respondent is correct with 
regard to the definition of pensionable earnings, which merely provides for basic 
salary plus cost of living allowance. Its explanation of the reduced amount used 
for your pensionable earnings would therefore, on the face of it, appear to be 
correct. 

 
[18] There has been no explanation for the delay in submission of the complaint. 

Furthermore, it is clear that the fund administrator has already put itself to some 
trouble to try and ascertain the circumstances surrounding your service date and 
pensionable earnings. I am not persuaded that an insistence on further 
investigation is going to yield any further information, given the time lapse of more 
than thirty years. 
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[19] In the circumstances I find that no good cause exists to condone non-compliance 

with the time limits prescribed in section 30I. The complaint therefore remains 
time-barred and the complaint is dismissed. 

 
 
 
Dated at Cape Town on this the                         day of                                      2007. 
 
 
 
Yours faithfully 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
 


