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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 
24, 1956 (“the ACT”): K A TAU (“the complainant”) (ESTATE LATE: M S TAU) 
(“the deceased”) v MUNICIPAL GRATUITY FUND (“the first respondent”) AND V N 
TAU (“second respondent”)  
 

1. Introduction 
 

1.1 The complaint concerns the alleged improper distribution of a death benefit by first 
respondent.  

 
1.2 The complaint was received by this office on 30 May 2006. On 22 June 2006, a letter 

was dispatched to the respondent giving it until 13 July 2006 to file a response to the 
complaint. On 22 June 2006, a letter acknowledging receipt of the complaint was sent 
to the complainant. On 21 July 2006, Coris Capital (“the first respondent’s 
administrator”) furnished a response on behalf of the first respondent. On 5 
September 2006, this office sent to the complainant the first respondent’s response for 
her further submissions, if any. On 1 August 2006, this office received the 
complainant’s further submissions in the matter. On 23 July 2007, Mrs V N Tau was 
joined as a party in the proceedings in terms of section 30G(d) of the Act, as second 
respondent and to respond by 30 July 2007. She failed to respond in the matter.  
 

1.3 After considering the written submissions it is consider unnecessary to hold a hearing 
in this matter. The determination and reasons therefor appear below.    
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2. The factual background     

 
2.1 The deceased was employed by the City of Johannesburg (“the employer”) until his 

death on 22 January 2004. By virtue of his employment the deceased became a 
member of the first respondent. Upon his death the first respondent became liable to 
pay a death benefit of a net amount of R285 831.13 to his dependants and/or 
beneficiaries. The deceased was married to Mrs V N Tau (“the widow”) and as a result 
of the marriage they had a child, Nthabiseng Tau (“Nthabiseng”). Further, it is clear 
that the deceased had a daughter born out of wedlock, Katlego Palesa Lydia 
Modisane (“Katlego”).    

  
2.2 It is common cause that on 17 July 2002 the deceased completed and signed a 

”NOMINATION OF BENEFICIARIES” form (“the nomination form”). In this nomination 
form he nominated his widow to receive 50%, Nthabiseng to receive 25% and Miss 
Kesebilwe Angeline tau (“the complainant”) to receive 25% of his death benefit.    

 
2.3 On 14 February 2005, the first respondent’s trustees’ resolved that of the death 

benefit, R171 498.68 be paid out to the deceased’s widow as a lump sum. Further, the 
first respondent’s trustees’ resolved that of the remaining death benefit, R69 684.89 
be allocated to Nthabiseng and R44 647.56 be allocated to Katlego. The first 
respondent’s trustees took a further resolution that the benefit allocated in respect of 
the legitimate and illegitimate children not to be paid out to them but should be paid 
into the “Retained Benefits Trust” and be administered on their behalf. Furthermore, it 
was resolved that the proceeds payable from the “Retained Benefits Trust” be paid out 
on a monthly basis to the deceased’s widow for the benefit of Nthabiseng and that the 
proceeds payable in respect of Katlego be paid out to her mother for her benefit.    

  
3. The complaint    
 
3.1  The complaint is that the complainant objects to the first respondent’s trustees’ 

decision to exclude her in the distribution of the death benefit.   
 
3.2 The complainant contends that as at the deceased’s date of death the complainant 

was financially dependent on the deceased. Further, in support of this contention the 
complainant submits that she is the last born of the deceased’s family and as at the 
deceased’s date of death she was unemployed and of school going age. Further their 
father predeceased the deceased and that their mother was a pensioner and sick. 
Thus within the family no one looks after her school needs and general maintenance 
and that although at the time of the death of the deceased she was over 21 years of 
age she was financially dependent on the deceased.  

 
3.3 Further, she contends that the first respondent should have made a distribution to her 

in terms of the nomination form. However, she alleges that the first respondent instead 
paid her share of the benefit to Katlego.  
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4. The respondent’s response  
 
4.1 Ms C O Scholtz, Legal Adviser of the first respondent’s administrator submitted a 

response on behalf of the first respondent. 
 
4.2 She submits that pursuant to the deceased’s death and during the first respondent’s 

investigation in establishing the identities of all the deceased’s dependants, 
application for pension benefits were received from the deceased’s widow and from 
Katlego’s mother.    

 
4.3 Further, she submits that in practice a deceased’s family would report the death of a 

member to the employer where such employer would in turn explain the procedure to 
be followed in applying for pension benefits from the first respondent. She says taking 
into account the fact that the deceased’s widow and Katlego’s mother were aware of 
these procedures and duly applied for their pension benefits the employer explained 
such procedure to the family. Furthermore, she submits that the complainant should 
have also been aware of these procedures and applied but she failed to do so. 
Moreover, she submits that the complainant should have come forward within twelve 
months of the death of the deceased to apply for the pension benefits from the first 
respondent and declare her dependency upon the deceased but she also failed to do 
so.  

 
4.4 Furthermore, she submits that the death benefit allocated to the beneficiaries 

concerned was on the basis of their dependency status vis-à-vis the deceased and 
was not on the basis of the deceased’s nomination form. Further, she submits that a 
nomination is merely one of the factors that the first respondent considers when 
making a distribution to the deceased’s dependants and nominated beneficiaries. 
Therefore, she says on the basis of those factors it is possible that a dependant or 
nominated beneficiary may be excluded from the distribution.  

 
4.5 Moreover, she submits that it was the deceased’s wishes that the complainant share 

in the death benefit should the benefit not be divided between his widow and child. To 
prove that it was the deceased’s wishes that the complainant could only benefit in the 
benefit distribution only if the benefit was not distributed between his widow and child, 
the first respondent referred to what the deceased wrote in his nomination form which 
provides: 

 
 “I want my benefite [sic] to received by this person, Nthabise my child or my wife Veronica. If 

the problem come between the three of us, there must be given to my little sister Angeline 
Tau [sic].”  

 
4.6 Therefore, she submits that the contents of this nomination were one of the factors 

that were taken into consideration in the distribution of the benefit.  
 
 
5. Determination and reasons therefor     
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5.1 The respondent contends that upon the deceased’s death the onus was on the 

complainant to apply for her pension benefits from it.  
 
5.2 Further, the respondent contends that the complainant failed to come forward within a 

period of twelve months of the deceased’s death to declare her dependency status 
upon the deceased.  

 
5.3 Furthermore, it contends that although it was the deceased’s wishes that the 

complainant should benefit from the death benefit it was subject to the proviso that if 
there was a “problem” between him, his widow and child.   

 
5.4 The first respondent contends that upon the deceased’s death it conducted its 

investigation to determine the circle of beneficiaries of the deceased, that is, the 
dependants of the deceased.   

      
5.5 In terms of section 37C of the Act the fund’s first task in distributing the death benefit 

is to identify potential beneficiaries who are dependants and/or nominees. Section 1 
defines a dependant as follows:  

 
“(a)   a person in respect of whom the member is legally liable for  maintenance;   
 
(b) a person in respect of whom the member is not legally liable for maintenance, if such person- 
 
(i) was, in the opinion of the board, upon the death of the member in fact dependent on the 
member for maintenance; 
(ii) is the spouse of the member, including a party to a customary union according to Black law 
and custom or to a union recognized as a marriage under the tenets of any Asiatic religion; 
(iii) is a child of the member, including a posthumous child, an adopted child and an illegitimate 
child; 
 
(c) a person in respect of whom the member would have become legally liable for maintenance, 
had the member not died;” 

 

5.6 The deceased passed away on 22 January 2004. On 31 August 2004 the complainant 
wrote a letter to the first respondent submitting to it that it failed to properly investigate 
who the deceased’s beneficiaries were. In that letter the complainant contended that 
she was the deceased’s dependant and fell within the definition of a dependant in 
terms of the Act. On 14 February 2005, which was one year one month after the 
deceased’s death the first respondent’s trustees resolved to distribute the death 
benefit to his widow and two children to the complainant’s exclusion. On 1 November 
2005 the first respondent wrote a letter to the complainant explaining to her that 
because she failed to apply for pension benefits within twelve months of the 
deceased’s death from the first respondent therefore it was not aware of her alleged 
dependency status vis-à-vis the deceased.   

 
5.7 Section 37C(1)(a) of the Act regulates the disposition of pension benefits upon the 

death of a member and provides: 
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“If the fund within twelve months of the death of the member becomes aware of or traces a 
dependant or dependants of the member, the benefit shall be paid to such dependant or, 
as may be deemed equitable by the fund, to one of such dependants or in proportions to 
some of or all such dependants.” 

 

5.8 In terms of section 37C a duty is placed on the board of management to trace 
dependants of the deceased as defined in section 1 of the Act. In the first 
respondent’s investigation it must take all reasonable steps to locate those 
dependants. Therefore, the onus is not upon the complainant to go forward and inform 
the respondent of his status as a dependant. The onus it is upon the respondent to 
determine the circle of beneficiaries and their dependency status. Upon the first 
respondent learning from the deceased’s nomination form and from the complainant’s 
letter dated 31 August 2004 that the complainant alleged to have been the deceased’s 
dependant it failed to properly investigate such allegations. The first respondent 
instead placed the onus on the complainant that she should have come forward to the 
first respondent to apply for the pension benefit and declare her dependency to the 
deceased. Further, from the complainant’s letter it became clear to the first 
respondent’s trustees’ that she made allegations that the deceased financially 
maintained her and that she was a dependant as defined in the Act but the fund failed 
to conduct further investigations as to whether the complainant fell within the definition 
of dependants.  

 
5.9 In terms of paragraph (a) of the definition of dependent the deceased must have been 

legally liable to maintain the dependant. Further, paragraph (b) provides that the 
deceased need not have been legally liable to maintain the person as long as she was 
in the opinion of the board, upon the death of the member in fact a de facto dependant 
on the member for maintenance. Lastly, paragraph (c) provides that a dependant is a 
person whom the deceased would have been legally liable for maintenance, had he 
notionally not died. Therefore, had the first respondent conducted further 
investigations regarding the complainant’s dependency and discovered that the 
deceased maintained the complainant he would have fallen within paragraph (b)(i) of 
the definition of dependants. However, the first respondent failed to take the 
necessary steps and to further enquire about the complainant’s dependency status. 
Therefore, in terms of section 37C of the Act, it is clear that the fund failed to conduct 
a full and thorough investigation as required.  

 
5.10 In the circumstances it is proper to refer the matter back to the first respondent’s 

trustees’ to conduct a full and thorough investigation.  
 
5.11 The order of this tribunal is as follows:    
 
 5.11.1 The decision of the respondent to exclude the complainant in the death 

 distribution is hereby set aside. 
 
 5.11.2 The matter is remitted to the board of management of the respondent to re-

 exercise its discretion in terms of section 37C of the Act, within six weeks of the 
 date of this determination.  
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5.11.3 The board of management of the respondent is directed to serve a copy of its 

decision together with reasons therefor upon the complainant and this tribunal, 
within seven days of arriving at its decision. 

 
 

 
DATED AT JOHANNESBURG ON THIS             DAY OF        2007 

 
Yours faithfully 
 
 

 
 
 
_____________________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR   
 

 

 

 


