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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

      Please quote our ref: PFA/NC/3061/05/LS 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”) – CJ SWANEPOEL v CENTRAL RETIREMENT 
ANNUITY FUND & SANLAM LIFE INSURANCE LIMITED (“Sanlam”) 
 
Introduction 
 
[1] This matter concerns the benefit you received on your early retirement. 

The complaint was received by this office on 14 April 2005 and a letter 
acknowledging receipt thereof sent to the complainant on 12 May 2005. 
On 12 May 2005 a letter was dispatched to the respondents giving them 
until 2 June 2005 to file a response to the complaint. A reply was received 
from the complainant on 23 June 2005. After considering the written 
submissions before me, I consider it unnecessary to hold a hearing in this 
matter. 

 
[2] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the Central Retirement Annuity Fund and Sanlam Life 
Insurance Company Ltd on 23 January 2006. The parties were given 30 
days to settle the matter failing which this office would determine the 
complaint in the ordinary course. Many complaints were settled on this 
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basis but the settlement terms were not divulged to this office.  
 
Facts 
 
[3] You became a member of the Central Retirement Annuity Fund (“the 

fund”) on 1 January 1979 whereupon Sanlam Life Insurance Company 
Limited (“Sanlam”) issued a policy of insurance to the fund on your life. 
Sanlam is both the administrator and underwriter of the fund. Your chosen 
date of retirement was 1 January 2010. You initially paid monthly 
contributions of R30. On 1 January 1990 you increased your monthly 
contribution to R35 and also added the annual premium growth facility to 
your underlying policy. 

 
[4] On 1 September 1992 you increased your monthly contributions again to 

R145.  
 
[5] The policy also provided for death cover of R10 666 which increased to 

R33 897 when you increased your monthly contributions on 1 September 
1992.  

 
[6] With effect from 1 June 2004 you went on early retirement at the age of 59 

years and received a benefit of R94 265.56 (R94 266.56 according to you) 
from the fund.  

 
Complaint 
 
[7] Your complaint is that in a letter dated 11 April 2002 the fund stated that 

your fund value was R122 817 whereas when you retired on 1 June 2004 
you received a benefit of only R94 265.56. 

 
Response 

 
[8] The fund has raised a technical point that your grievance concerns long-

term insurance business that is regulated by the Long-Term Insurance 
Act. The fund also contends that your grievance is not a ‘complaint’ as 
defined in the Act, in particular, that it is not about the ‘maladministration of 
the fund’.  

 
[9] On the merits the fund states that its letter addressed to you dated 11 April 

2002 giving a fund value of R122 817 stated that the value was only 
illustrative. The fund has quoted the following paragraphs from that letter: 

 
“… Ongelukkig is die opbrengs van ‘n Uittree-Annuiteit slegs betaalbaar tussen u 
55ste en 70ste verjaardag. 
 
Dit is nog te vroeg om die finale opbrengs te bereken soos op 1 Oktober 2004. 
Daarom verskaf ons die polis se illustratiewe uitkeerwaardes aan u ... 
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Die illustratiewe waardes (kapitaal en pensioen) is nie gewaarborg nie. Dit is 
gebaseer op werklike ondervinding en op veronderstellings oor toekomstige 
verloop van sake. Wanneer die opbrengs betaalbaar is, sal die waardes 
vasgestel word deur die werklike verloop van sake tot dan en deur die koerse 
dan beskikbaar vir die omskakeling van ‘n kapitaalbedrag na ‘n pensioen.” 

 
[10] According to the fund, the above made it clear that the values given were 

illustrative only and that the benefit received depended on the actual 
performance of the policy.  

 
[11] The fund also states that between 11 April 2002 and 24 May 2004, the 

JSE All Share Index decreased from a level of 11 227 to 9 989. Consistent 
with this the policy also showed a negative growth for this period. The 
illustrative values assumed a positive growth for this period which led to an 
even greater discrepancy. 

 
[12] The fund also points out that the value provided to you in 2002 was an 

illustrative value as at 1 October 2004. You retired on 1 June 2004 which 
means that contributions of R1 633.76 which it was assumed would be 
received in the calculation of the illustrative value in question were not in 
fact received. This further explains the discrepancy in values. 

 
[13] Furthermore, according to the fund, you cancelled the premium growth 

facility in November 2002 whereas the illustrative value assumed that the 
contribution rate would increase pursuant to the annual premium growth 
facility you initially selected. 

 
Determination and reasons therefor 
 
[14] There is no merit in the technical points raised by the fund because the 

crux of this complaint does not constitute long term insurance business, 
but actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Pension Funds Act.  For the reasons more 
fully set out in JJ Schwartz v Central Retirement Annuity Fund & Another 
[2005] 5 BPLR 435 (PFA) at paragraphs [12] to [28] and Louw v Central 
Retirement Annuity Fund & Another BPLR [2005] 7 BPLR at paragraphs 
[17] to [36], I cannot uphold the contention that this matter constitutes 
“long term insurance business” over which I have no jurisdiction.   

 
[15] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

Central Retirement Annuity Fund v Adjudicator of Pension Funds and 
others [2005] 8 BPLR 655 (C) at 660C - E (handed down on 20 October 
2005) (“the de Beer judgment”) confirmed the jurisdiction of this office and 
stated:  

 
“The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
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the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ‘go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

 
[16] Furthermore in so far as your complaint implicitly relates to the 

administration of the fund and/or the investment of its funds and it is 
implicit therein that you have suffered prejudice (in that your fund value is 
less than what you expected) in consequence of the perceived 
maladministration of the fund, your grievance constitutes a complaint as 
defined. (See Louw at paragraphs [11] to [15]). 

 
[17] In any event, that your letter of complaint does not, in precise terms, make 

the averments required to constitute a complaint as defined is no reason 
by itself for a dismissal thereof as not constituting a complaint. Such an 
approach would be too formalistic, thus ignoring the purpose of the Act. 
The Cape High Court said the following in this regard in the de Beer 
judgment (660E-H): 

 
“Applicant’s contention regarding the second respondent’s letter is based upon a 
formalistic reading of the complaints procedure as provided for in the Act. On this 
reading, the letter generated by second respondent would not constitute a proper 
complaint as defined. But this submission ignores the purpose of the Act. The 
structure of chapter VA of the Act is aimed at ensuring an effective, inexpensive 
and expeditious resolution of pension complaints by members, many of whom 
may not be able to afford legal advice and would therefore be compelled to 
formulate their complaint without any legal assistance or a complete 
understanding of the intricacies of the legal relationship between the respective 
parties, as in the case between Sanlam and applicant.  
 
In my view, second respondent’s letter contains sufficient averments (as 
described above) to fall within the definition of a complaint. To construe a 
complaint as urged upon us by applicant would run counter to the very purpose 
of the complaints procedure provided for in the Act.” 

 
Illustrative values 
 
[18] I am satisfied that the fund disclosed to you that the fund value of       

R122 817 was illustrative only and not necessarily a prediction of the 
actual benefit that you would receive - that this would depend on the 
performance of the fund.  

 
[19] As it turned out, the fund experienced a negative return on investment 

between 11 April 2002 and May 2004 when you retired.  
 
[20] As pointed out by the fund, it must also be remembered that whereas the 

value given to you in the letter of 11 April 2002 was calculated on the 
assumption that you would retire early on 1 October 2004, your actual 
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date of retirement was 1 June 2004. It was also calculated on the 
assumption that you would continue with the premium growth facility until 
1 October 2004 whereas you cancelled this with effect from1 November 
2002.  It stands to reason that since these assumptions did not 
materialise, there was a discrepancy between the value illustrated to you 
and the benefit you received.  

 
[21] For the above reasons, the fund cannot be held to the fund value of         

R122 817. 
 
Relief 
 
[22] In the result, your complaint cannot succeed. 
 
DATED AT CAPE TOWN ON THIS THE      DAY OF OCTOBER 2006. 
 
Yours faithfully 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 


