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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

Please quote our ref: PFA/WE/5975/05/CN 
 

 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): TJ JEFFREY v ALEXANDER FORBES 
STAFF RETIREMENT FUND  
 
Introduction 
 
[1] This complaint concerns the distribution of the proceeds of a death benefit, 

particularly the decision of the board of trustees to pay the minor children’s 
portions of the benefit into an educational trust, instead of to the legal 
guardian.  

 
[2] The complaint was received by this office on 21 October 2005, and a letter 

acknowledging receipt thereof sent to you on 27 October 2005. On the 
same date, a letter was dispatched to the respondent requesting it to 
submit a response by no later than 17 November 2005. The response, 
dated 25 November 2005, was received on 25 November 2005, and was 
forwarded to you for a reply. Your reply was received on 14 December 
2005.  

 
[3] After considering all the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter. My determination and the 
reasons therefor appear below.    

 
Factual background 
 
[4] You are the widow of the late Mr. Ian Jeffrey (“the deceased”), who, by 

virtue of being an employee of the Alexander Forbes Group, was a 
member of the Alexander Forbes Staff Retirement Fund (“the fund”) during 
his lifetime.  
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[5] Upon the deceased’s death on 13 July 2004, a nett death benefit in the 

amount of R1 605 606.00 became available for distribution among his 
dependants and beneficiaries in terms of the provisions of section 37C(1) 
of the Act.  The board of trustees of the fund conducted an investigation 
into the circle of the deceased’s dependants, identified you and the two 
minor children born out of your marriage with the deceased as his 
dependants,  and resolved to distribute the benefit in the following 
proportions: 

 
TJ Jeffrey (widow)   R1 265 606 (78.04%) 
CI Jeffrey (son, born in 1996)  R   181 000 (11.69%) in trust 
OR Jeffrey (daughter, born in 1998) R   159 000 (10.27%) in trust 

 
The complaint 
 
[6] You are aggrieved by the decision of the board to pay your two minor 

children’s portions of the death benefit into an educational trust, instead of 
to you as the minor children’s legal guardian.  

 
[7] Your contention is that it is your duty and legal right to take responsibility 

for your children’s education and to administer their moneys on their 
behalf. You further state that you have always been responsible for the 
children’s educational needs and do not require a trust to help you fulfill 
your legal and parental obligations. Furthermore, you submit that your 
specific objection to the trust arrangement is that the fee structure is 
costly, and that on completion of the children’s schooling it is projected 
that the trust will have a nil balance, whereas you intend to invest the 
money with a view to capital growth or, at the least, the preservation of 
capital. According to you, the setting up of the educational trust is not in 
the best interests of the minor children in that the costs associated 
therewith will diminish the very monies that the board seeks to protect, and 
would be better spent on the children’s actual educational needs.  

 
 
The response 
 
[8] The fund submits that the board considered the following factors in 

deciding to pay the minor children’s portions of the benefit into an 
educational trust:  

 
i. In light of the uncertainties that the future holds for everyone, it 

was felt that setting up an educational trust is a mechanism 
whereby the future security of the majority of the primary and 
secondary educational costs can be safeguarded and protected 
for the benefit of both children.  



 
 

3

 
ii. Your confirmation that there are certain policies the proceeds of 

which will take care of the children’s tertiary educational needs. 
 

iii. Your input regarding the current education costs and increases 
in fees from primary to secondary school assisted the board in 
calculating the amount to be put in trust.  

 
iv. The budget that you furnished to the trustees in September and 

November 2004, showed that the family’s monthly expenses 
(approximately R19 700) exceeded your monthly income 
(approximately R8 000), and also gave an indication of the 
family’s financial requirements.  

 
v. In order to ensure that the children’s educational needs can be 

met, the children’s portions of the benefit can be protected most 
appropriately in a trust.  In view of the monthly income and 
expenditure statement that you submitted, the trustees deemed 
it prudent to protect a small portion of the benefit.  

 
vi. The costs associated with establishing the trust were deemed to 

be market-related and reasonable.  
 

vii. The underlying investment principles of the trust, namely to aim 
at safeguarding sufficient amounts to ensure that the children’s 
educational needs are met.     

 
viii. It would be in the best interests of the children to establish the 

trust. 
 
[9] The fund further submits that the board has no intention to deprive you of 

your rights and obligations towards the children, hence it was decided to 
allocate a major proportion of the benefit to you, to enable you to meet 
your own, and the children’s, ongoing maintenance needs. 

   
[10] According to the fund, the board exercised its equitable discretion in a 

manner consistent with section 37C(1) and the law in coming to its 
decision.  It concludes that it is not open to the Adjudicator to set its 
decision aside simply on the basis that s/he would have come to a 
different decision, and that it is only if you have discharged the onus 
resting on you to show that the board is guilty of an improper exercise of 
its discretion that the Adjudicator may interfere with the board’s decision.  

 
Determination and reasons therefor 
 
[11] In deciding on the appropriate mode of payment of a minor beneficiary’s 



 
 

4

benefit, the board of trustees has to choose the most appropriate mode 
from among the following: payment directly to the minor, payment to the 
minor’s legal guardian, payment into a trust (section 37C(2)) and payment 
in instalments from the fund (section 37C(3)). 

  
[12] In the instant case, by reason of the children’s tender ages and lack of 

financial independence, the payment of the benefit to them is not 
appropriate at all.  The appropriateness or otherwise of paying the benefit 
in accordance with the provisions of section 37C(2) or 37C(3) should be 
considered as an alternative to paying the same to the minors’ legal 
guardian.   

 
[13] The payment of a minor’s benefit to his/her legal guardian should be done 

in the ordinary course of events and should only be displaced by the other 
options only if there are cogent reasons for depriving the guardian of the 
natural consequences of guardianship, namely the duty to take charge of 
the financial affairs of the minor and the right to decide how the minor’s 
funds should be utilized in the best interests of the minor (See Dhlamini v 
Smith & Another [2003] 7 BPLR 4894 (PFA) at 4901E-F).   

 
[14] The factors to be considered by the board in determining whether a 

guardian should administer monies on behalf of his/her minor children can 
be summarized as follows:  

 
i. the amount of the benefit; 
ii. the ability of the guardian to administer the monies; 
iii. the qualifications (or lack thereof) of the guardian to administer 

the monies; and 
iv. the need to utilize the benefit in such a manner that it can 

provide for the minor until s/he attains majority. 
 

[15] Insofar as the amount of the benefit is concerned, it appears from the 
decided cases that the higher the amount of the benefit, the more onerous 
the duty on the board to ensure that measures are put in place for the 
proper care and administration of the amount: (See Woji v Santam 
Insurance Co Ltd 1981 (1) SA 1020 (A) at 1031). 

   
[16] The ability of the guardian and her qualifications to administer the monies 

are related and inter-linked in the sense that both factors can be assessed 
with reference to the guardian’s educational status, financial literacy and 
ability in practice to manage her own and the homestead’s financial affairs. 
Obviously, it would be risky for the board to entrust the administration of a 
minor’s benefit to a person who has shown himself or herself to be 
incompetent to manage his/her own financial affairs. 

  
[17] The need to ensure that the benefit will provide for the minor until s/he 
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attains majority is also crucial.  
 
[18] In the instant case, one of the compelling and relevant factors that were 

considered by the board is your ability to administer the children’s benefit. 
The board’s decision appears to have been informed by the two lists of 
income and expenditure that you furnished to the board during September 
and November 2004.  From the lists it appears that the family’s monthly 
expenses exceed the income which was available at that stage. Having 
viewed the lists in question, the board concluded that it would be prudent 
to protect a small portion of the benefit by placing it in an educational trust.   

 
[19] The record of the minutes of the board’s meeting held on 1 February 2005 

(Annexure H to the response) shows that the trustees agreed that the 
budgets that you submitted “showed a lack of financial expertise”. It does 
not appear as if the board, in assessing your competence to administer 
the benefit even considered the other factors like your educational status, 
your financial literacy, your past record of managing the family’s financial 
affairs and the children’s educational needs, and whether you have a 
history of having outstanding and poorly managed debts.  

 
[20] While the board acted properly by considering the family’s financial 

circumstances, it however misdirected itself in basing its conclusion that 
you lacked financial expertise solely on the budget that you submitted.  In 
my view, although the budget shows that the expenses thereon exceed 
the income, that fact, by itself, should not be seen as a reflection on your 
ability to manage the family’s financial affairs because the expenses 
thereon appear to be ongoing expenses that originated from the period 
when the family relied on a joint income for sustenance. Obviously, 
balancing those expenses against a single and much lower income means 
that there will be a huge discrepancy between the two.    

 
[21] Furthermore, the board’s conclusion that you lack financial expertise is 

inconsistent with its decision to entrust a major portion of the benefit 
(78.04%) to you, to be used for the care and maintenance of the children 
and yourself. If the board truly deemed it prudent to “protect” the smaller 
portion of the benefit from your lack of financial expertise, surely it would 
have had a stronger reason to protect the larger amount.   

 
[22] The fact that the placing of the monies into an educational trust has cost 

implications that will diminish the capital, vis-à-vis the payment of the 
monies to you to enable you to invest them for the children’s benefit is also 
a highly relevant consideration that should also have been considered.  In 
my view, it is more in the children’s interests to have the money invested 
with a view to capital growth, or at least capital preservation, than to have 
it placed into a trust which will have a nil balance at the completion of the 
children’s secondary schooling.   
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[23] On a conspectus of all the above factors, I find that due to the serious 

misdirection alluded to in paragraph [20] above and the board’s failure to 
consider all the relevant factors, the board failed to exercise its discretion 
properly.  In the result, the decision of the board should be, and is hereby, 
set aside. The interests of justice will be properly served by remitting the 
matter to the board of management for a fresh exercise of its discretion in 
respect of an appropriate mode of payment, having regard to the factors 
mentioned in this determination.  

 
 
Relief 
 
[24] The final order of this Tribunal is as follows: 
 

[24.1] The decision of the board of trustees of the Alexander Forbes Staff 
Retirement Fund (“the fund”) to place the amounts of R181 000 and 
R159 000 into an educational trust for the benefit of CI Cameron 
and OR Cameron, respectively, is hereby set aside. 

 
[24.2] The board of the fund is directed to re-exercise its discretion and 

determine (with regard to the factors mentioned in this 
determination) whether the complainant should be deprived of the 
right to administer her minor children’s portions of the benefit on 
their behalf, and to inform this Tribunal and the complainant of its 
decision (in writing) by no later than     2007.  

 
SIGNED IN CAPE TOWN ON THIS DAY OF  2007 
 
Yours faithfully 
 
 
………………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 


