
 

 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN CAPE TOWN) 

 

                                               CASE NO: PFA/WE/8728/2006/KM 

 

 

In the complaint between: 

 

 

A P J VAN SCHALKWYK                                               Complainant 

 

and  

 

SANLAM PRESERVATION 

PENSION FUND                               Respondent 

 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE 

PENSION FUNDS ACT 24 OF 1956 (“the Act”) 
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1. Introduction 

 

[1.1] The complaint concerns the refusal of the respondent, a registered 

pension fund, to pay the complainant more than one-third of his 

retirement benefit in a cash lump sum. There are also several 

ancillary complaint issues which will be set out below. 

 

[1.2] The complaint was received by this office on 15 May 2006. A 

letter acknowledging receipt thereof was sent to the complainant 

on 4 July 2006. On 6 July 2006 a letter was dispatched to the first 

respondent, giving it until 27 July 2006 to file its response to the 

complaint. The response was received on 27 July 2007, and the 

complainant replied on 30 August 2007. 

 

[1.3] After reviewing the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter. My determination 

and reasons therefor appear below.   

 

 

2. Complaint 

 

  Complaint no 1: Full cash commutation 

 

[2.1] The complainant was retrenched by Denel (Pty) Limited in 1996 

and applied to transfer his withdrawal benefit of R592 448.86 
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from the Denel Pension Fund to the Sanlam Preservation 

Provident Fund (“the provident fund”).  

 

[2.2] In December 2000 the complainant withdrew R350 000.00 from 

his fund credit in accordance with the once-off withdrawal 

permitted by preservation funds. It seems that at this time, the two 

funds concerned, the respondent and the provident fund, became 

aware that the complainant’s benefit from the Denel fund had 

been transferred to the provident fund in error, and that since the 

complainant had previously been a member of a pension fund, he 

did not qualify for membership of the provident fund. The transfer 

was accordingly rectified with retrospective effect making the 

complainant a member of the pension fund. 

 

[2.3] The complainant was still under the impression that he was a 

member of the provident fund, and is adamant that neither the 

respondent nor the provident fund (nor the fund administrator for 

both funds, Sanlam Life Insurance Ltd (“Sanlam”)), alerted him 

to the fact that his funds had been transferred to the respondent 

pension fund.  

 

[2.4] The complainant states that he first became aware of the problem 

when he applied for his retirement benefit which fell due in April 

2006. At this time the respondent advised him that as he was 

invested in a pension fund he could only receive up to one-third of 

his benefit in cash. The balance had to be utilized to purchase a 

pension from the respondent or from a registered insurer.  
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[2.5] The complainant claims that he elected to transfer his benefit to a 

provident preservation fund in order to obtain the full cash value 

on retirement. He disputes that he was not entitled to become a 

member of the provident fund. In the alternative, he argues that 

the failure of the respondent to advise him that he was a member 

of the pension and not the provident fund has led to his prejudice. 

In this regard he alleges that, had he known the true state of 

affairs, he would have withdrawn his entire benefit in cash in 

2000 and not just a portion thereof. 

 

[2.6] The complainant has indicated a willingness in principle to accept 

the offer made by the respondent to allow him to make a full 

withdrawal of the balance of the benefit with retrospective effect 

as at 1 December 2000 (the time when he made his first 

withdrawal of R350 000.00). However, he is dissatisfied with the 

interest offered, being the daily money market rate, which equates 

to simple interest at the rate of about 7% per annum.  

 

[2.7] He has therefore approached this tribunal for an order directing 

the payment of his full benefit in cash. 

 

 

  Complaint no 2: Poor investment growth 

 

[2.8]  The complainant is also dissatisfied with the return on investment 

of his funds. His fund credit stood at R386 455.00 on 1 February 
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2006. He claims that, even taking into account his withdrawal of 

R350 000.00, the growth in the investment is below the inflation 

rate. He wants this tribunal to determine what would be 

considered as a reasonable growth rate on the investment.  

 

 

 Complaint no 3: Demutualisation shares 

 

[2.9] The complainant further claims that he is entitled to a percentage 

of the shares issued as a result of the demutualization of Sanlam. 

He maintains that he should be given the shares themselves, or 

their present value, and disputes that the respondent was entitled 

to liquidate the shares.  

 

 

3. Response 

 

 Complaint no 1: Full cash commutation 

 

[3.1] The respondent concedes that the benefit from the Denel Pension 

Fund was transferred in error to the provident fund. It asserts that 

as the transferring fund was a pension fund the proceeds had to be 

paid into another pension fund or a retirement annuity fund but 

could not be transferred to a provident fund. It states that this 

prohibition flows from the South African Revenue Service 

Practice Note RF1/98 as well as the rules of the provident fund 

concerned. It confirms that the error was detected when the 
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complainant applied for a withdrawal benefit in 2000. The 

situation was rectified at that time by reversing the “transfer” to 

the provident fund to reflect instead the complainant’s 

membership of the respondent effective from the date of transfer.  

 

[3.2] The respondent contends that it is precluded from paying the full 

benefit in cash, since its rules provide that on retirement at least 

two thirds of the benefit must be used for the purchase of an 

annuity. 

 

 

 Complaint no 2: Poor investment growth  

 

[3.3] The respondent states that prior to the once-off withdrawal the 

complainant’s fund credit was R638 332.06, calculated as 

follows: 

 

“Total amount invested on 1 December 1996     R592 448.86 

Less: Total administration charges     R    5 699.27 

Equals: Total amount available for investment     R586 749.59 

Plus: Investment return     R  19 151.06 

Equals: Fund value of policy on 1 April 1999     R605 900.65 

Plus: Value of shares on 1 April 1999     R  32 431.41 

Equals: Transfer value on 1 April 1999     R638 332.06” 

 

[3.4] Following the withdrawal the subsequent growth is reflected in 

the table below: 

 



 7

 

“Total amount transferred on 1 April 1999     R638 332.06 

Less: Total partial cash withdrawal amount     R350 000.00 

Less: Fee for partial cash withdrawal     R    5 517.29 

Equals: Total amount available for investment     R282 814.77 

Plus: Investment return     R115 766.01 

Equals: Maturity Value on 1 April 2006     R398 580.78” 

 

 

[3.5] The respondent states that the growth of offshore investments is 

largely dependent on the exchange rate between the rand and 

other currencies, as well as the performance of foreign stock 

exchanges. Up to 1999 when the complainant switched to an 

offshore portfolio, these investments performed exceedingly well 

but since 2000 the situation changed drastically. The rand steadily 

strengthened against the US dollar, with a negative impact on 

offshore investments. 

 

 

 Complaint no 3: Demutualisation shares 

 

[3.6] The respondent states that the share of the profits awarded to the 

complainant from the allocation of demutualization shares was 

added to his fund credit. This is reflected in the table in paragraph 

3.3 in an amount of R32 431.41. 
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4. Determination and reasons therefor 

 

 Complaint no 1: Full cash commutation 

 

[4.1] The rules of the Sanlam Preservation Provident Fund do not 

permit it to accept a translocation benefit from a pension fund. 

Rule 1 of part 4 states: 

 

   “TRANSFER TO THE FUND 

 

   Amount transferred 

 

1. A MEMBER shall transfer to the FUND a 

withdrawal, resignation or dissolution benefit he 

becomes entitled to from the EXISTING FUND; …” 

 

[4.2] “Existing fund” is defined in part 2 of the rules as: 

 

 “EXISTING FUND with regard to the EMPLOYEES of an 

EMPLOYER shall mean a provident fund, other than a 

PRESERVATION FUND, which is agreed to by the 

EMPLOYER and the FUND;” 

 

[4.3] Rule 1 of part 4 of the respondent mirrors the above rule, and only 

allows transfers from other pension funds.  

 

[4.4] Section 13 of the Act states that the rules of a registered fund are 
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binding on the fund’s members, shareholders and officers thereof, 

and any person claiming under the rules, or whose claim is 

derived from a person so claiming. Furthermore, the trustees’ 

powers are circumscribed by the rules of the fund (see Tek 

Corporation Provident Fund and Others v Lorentz [2002] 3 

BPLR 227 (SCA) at 239 D-H). The fund’s authority to perform 

any action, through its board of management, therefore needs to 

be determined with reference to the fund’s rules. 

 

[4.5] Although the complainant elected to transfer to the Sanlam 

Preservation Provident Fund, he was not permitted to do so in 

terms of its rules, and his benefit ought therefore to have been 

placed in the respondent from inception. The complainant 

therefore cannot succeed in his request to be placed in the 

provident fund. For the same reason, I cannot direct the 

respondent to act contrary to its rules and pay the complainant a 

full cash commutation in respect of his retirement benefit. 

 

[4.6] I turn now to his alternative claim, based on misrepresentation. 

Sanlam is the administrator and underwriter of both the 

respondent and the provident fund. Through administrative error 

the complainant’s benefit was initially reflected as having been 

placed in the provident fund in accordance with his wishes. On 

discovery of the error, Sanlam subsequently modified the records 

to reflect the complainant’s benefit as having been placed with the 

respondent ab initio. According to the respondent this occurred in 

December 2000 when the complainant effected his partial 
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withdrawal. The respondent has not disputed that it failed to 

advise the complainant that he was a member of it and not the 

provident fund until he took steps to claim his retirement benefit 

some five years later. 

 

[4.7] The complainant was therefore in the position where he quite 

reasonably held the belief that he was a member of a provident 

and not a pension preservation fund. The initial representation 

was made to him by the administrator of both funds at the time of 

the commencement of his membership in 1996. If that 

representation cannot be directly imputed to the respondent, then 

certainly the omission in 2000 to advise the complainant of the 

true position constitutes a failure on the part of the respondent to 

convey the relevant information when there was a duty on it to do 

so. As a result of this misrepresentation by omission, the 

complainant remained in the dark about the true nature of his 

membership, and more importantly the nature of his entitlements 

on retirement. 

 

[4.8] The difference between a pension and provident fund is that a 

member of the latter is entitled to his entire benefit in cash on 

retirement, whereas in a pension fund, two thirds of the benefit 

must be taken as an annuity. The complainant clearly planned to 

take his entire retirement savings as a cash benefit, and that goal 

has now been frustrated. However, since the complainant would 

never have been entitled to a cash benefit at retirement, the most 

he could have done was to avail himself of the option of a full 
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withdrawal benefit in terms of the rules of the respondent. This is 

what he indicated he would in fact have done in 2000 had he been 

aware of the true state of affairs. 

 

[4.9] The basis of the complaint is therefore delictual in nature, the 

misrepresentation having led the complainant to act to his 

prejudice. The evidence suggests that had the complainant been 

aware that he would not be entitled to access his full benefit on 

retirement, then he would have made a full and not a partial 

withdrawal in December 2000. As a consequence of the 

misrepresentation, the complainant has been deprived of control 

over a substantial portion of his retirement savings.  

 

[4.10] The problem lies in the quantification of his loss. The 

complainant has not set out a hypothetical road map of the 

financial position he would have occupied had he taken the 

benefit in 2000 and invested it over term. Even had he done so, 

this would not be a true measure of his damage, since it might 

well equate to his present financial position which would have to 

include the value of his future pension payments. This would not 

solve the problem of the true loss to the complainant, which is the 

opportunity of having the full proceeds available and under his 

control. I am satisfied that prejudice as a requirement for an action 

on misrepresentation is wider than financial prejudice, and broad 

enough to encompass the loss sustained in the present case.  

 

[4.11] In my view the complainant is entitled to be placed in the position 
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he would have been in had he been advised that he was in a 

pension and not a provident fund. It must be assumed that the 

complainant would then have withdrawn his entire benefit, paid 

the tax on it, and severed all ties with the fund. In order to 

approximate this position it seems fairest that the respondent be 

directed to pay the complainant the balance of his withdrawal 

benefit as at December 2000, less tax, but with interest to the 

present. Such payment will have the effect of discharging the 

respondent’s liability with regard to any further payments to the 

complainant. 

 

 

 Complaint no 2: Poor investment growth  

 

[4.12] As far as the performance of the underlying portfolio in which the 

complainant was invested, something more is required than the 

bare fact that it has not performed well, or even that the 

complainant has sustained a loss in investment value. The nature 

of defined contribution schemes is such that the member assumes 

the risk of investment return, and is therefore subject to prevailing 

market conditions. (See Van Luipen v Investment Solutions 

Retirement Annuity Fund & Another [2005] 6 BPLR 551 (PFA)). 

In any event, the complainant has not suggested that the board of 

management was negligent in terms of the investment decisions 

taken, or that there was a failure to adopt specified investment 

strategies. Without those allegations, it is not possible to establish 

any entitlement to relief in this regard. In any event, in view of the 
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finding I arrive at, this aspect of the complaint is of academic 

value only. 

  

  

 Complaint no 3: Demutualisation shares 

 

[4.13] In accordance with the Financial Services Board Pension Fund 

Circular No 104, members and pensioners have no entitlement to 

the free de-mutualisation shares allocated to a particular fund. It is 

the fund’s prerogative to decide how the profits from the 

demutualization process should be utilized. It appears that the 

respondent has allocated a portion of the profit from the shares to 

its members. No basis has been laid to suggest that the allocation 

was unreasonable in any way. In the absence of such evidence, 

there are no grounds for this tribunal to review or interfere with 

the respondent’s decision regarding the distribution of the 

demutualization profits.  

 

[4.14] Finally, the complainant has raised several concerns regarding the 

advice received from his financial adviser. Section 1 of the Act 

states that any complaint lodged with this office must relate to one 

of three aspects of a pension fund organization (as defined in the 

Act), namely, the administration of the fund, the investment of its 

funds or the interpretation and application of its rules and 

therefore the complainant needs to allege one or more of the 

above aspects in his complaint. It is therefore clear that this aspect 

of the complaint does not constitute a “complaint” as defined in 
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the Act because it relates to the conduct of the financial adviser 

and not the pension fund. Any grievance in this regard should 

therefore be referred to the Office of the Ombud for Financial 

Services (“the FAIS Ombud”) which was established in terms of 

Section 20 of the Financial Advisory and Intermediary Act 37 of 

2002.The FAIS Ombud’s contact details appear at the foot of this 

letter. 

 

 

5. Relief 

 

[5.1] My order is as follows: 

 

 [5.1.1] The respondent is directed to pay to the complainant 

the full amount of his fund credit as at 1 December 

2000, less any payment(s) already made, and less any 

permissible deductions within four weeks of date 

hereof; 

 

 [5.1.2] The respondent is further directed to pay interest on the 

above amount at the rate of 15.5% per annum from 1 

December 2000 to the date of final payment. 

 

 [5.1.3] On payment of the amounts set out above, the 

respondent is excused from any further liability to the 

complainant in respect of his retirement benefit. 
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DATED AT CAPE TOWN ON THIS THE            day of                     2008. 

 

 

Yours faithfully 

 

 

_____________________ 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 


