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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956 (“the Act”): B HITCHIN (“the complainant”) v 
CENTRAL RETIREMENT ANNUITY FUND (“the first respondent”)/ 
SANLAM LIFE INSURANCE LIMITED (“the second respondent”) 

  
 Introduction 
 
[1] The complaint received by this office on 7 December 2005 concerns the 

complainant’s dissatisfaction with the investment returns generated by the 
fund to which he belonged and which is administered and underwritten by 
the second respondent.  

 
[2] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a view 
to facilitating an amicable resolution of the complaint between the parties 
without the intervention of this office.  This matter was referred for 
settlement to both the first and the second respondent on 8 March 2006. 
The parties were given 30 ordinary days of the date of the letter to settle the 
matter failing which this office would determine the complaint in the ordinary 
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course. Many complaints were settled on this basis but the settlement terms 
were not divulged to this office. However, on 4 May 2006 we were informed 
that the parties in this complaint had failed to reach a settlement in this 
case. The details of disagreement were not communicated to us. It is with 
that brief background that we now determine this complaint in the ordinary 
course. Having considered the written submissions before this tribunal, it is 
considered unnecessary to hold a hearing in this matter.   

 
[3] As the background facts are well-known to all parties, these shall only be 

repeated to the extent that they are pertinent to the issues raised herein. 
          

Facts in brief 
 
[4] The complainant assumed membership of the fund on 1 May 2002 and his 

selected retirement date was 1 May 2014. The complainant’s initial monthly 
contributions to the fund were in the amount of R800.00 which was to 
increase by the consumer price index on 1 May of each succeeding year.  

 
[5] The complainant ceased making contributions to the fund on 1 July 2003 

resulting in the lapsing of the underlying policy of insurance taken out by the 
fund on the complainant’s life. 

 
 Complaint  
 
[6] The complainant is aggrieved by the investment performance of the fund. In 

the complainant’s own words, he states: “At the end of the first year, I again 
approached the Broker, stating that the policy has no growth and is in fact 
losing money daily. This was totally unacceptable and I requested them to 
cancel the policy”. 

 
[7] The complainant requests that this office investigates the matter and ensure 

that he is reimbursed for the contributions he made to the first respondent. 
 
 Response 
 
 The first respondent 
 
[8] In its concise response the first respondent states that it and the second 

respondent are convinced that the first and second respondents have at all 
times and in every respect acted pursuant to the rules of the first 
respondent, the Pension Funds Act, the Income Tax Act and the Statement 
of Intent and further that the first respondent has fulfilled its duties to the 
complainant in his capacity as a member of the first respondent. 

 
 The second respondent 
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[9] The second respondent in its response states that the complainant’s assets 
in the fund were initially invested in the second respondent’s International 
Balanced Fund and with effect from 14 April 2003 was switched to the 
Money Market Fund (Euro). The second respondent further avers that these 
funds offer no investment guarantees and that this has been brought to the 
complainant’s attention in the policy document. The second respondent 
further quotes certain sections of its policy document in an attempt to give 
credence to its averment. 

 
[10] The second respondent further contends that the consequences of 

premature termination of policy premiums by the complainant have likewise 
been explained in the policy document. Again the second respondent relies 
on certain sections of its policy as authority for its proposition. 

    
 
[11] The rationale behind the charging of a “premium termination fee” is, 

according to the second respondent that most of the expenses incurred with 
respect to policies are incurred at the commencement of the policy or when 
the premiums are increased and recovered by means of fees which are 
charged over the term of a policy. When the policy fees were calculated, so 
goes the argument, it was assumed that the contractual premium would be 
paid up to the end of the policy term. The second respondent goes on to 
state that when the fund contribution is stopped prematurely, the policy 
expenses that had had then already been incurred but had not yet been 
recouped under the policy must be deducted by the charging by the second 
respondent of a “premium termination fee”.  

 
[12] The second respondent further explains that the purpose of a “premium 

termination fee” is to recover the expenses of doing the alteration on the 
policy and to partly recover the loss resulting from the alteration of future 
policy charges which are required to pay for the initial expenses already 
incurred on the policy.  

 
[13]  When the complainant terminated the policy premiums more than 10 years 

prematurely, the second respondent further avers, the second respondent 
had not yet recouped part of the expenses already incurred in connection 
with the policy. It is on this basis, so argues the second respondent that the 
complainant was charged a “premium termination fee” when he ceased his 
premiums prior to the maturity term of the policy.      

 
 
 
Determination and reasons therefor 

 
[14] The relief the complainant seeks is that the fund contributions the 

complainant made be refunded to him.  
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[15]  The relevant section of the Income Tax Act 58 of 1962 upon which this 

determination hinges is section 1 (c) which reads: 
 

“…the Commissioner… shall not approve a fund in respect of any year of 
assessment unless he is in respect of that year of assessment satisfied – 
 
(i) that the fund is a permanent fund bona fide established for the purpose of 
providing annuities for employees on retirement from employment or for the 
dependants or nominees of deceased employees, or mainly for the said purpose 
of providing benefits other than annuities for the persons aforesaid; and 
 
(ii) that the rules of the fund provide – 
 
… 
 
(dd) that not more than one-third of the total value of the annuity or annuities to 
which an employee becomes entitled, may be commuted for a single payment, 
except where the annual amount of such annuity or annuities does not exceed 
R1800 or such other amount as the Minister of Finance may from time to time fix 
by notice in the Gazette.”  

 
[16] In short, the provisions of the Income Tax Act 58, of 1962 and the regulatory 

requirements for tax approval preclude a retirement annuity fund from 
allowing a member access to monies invested in the fund until the member 
attains retirement age. Retirement age is between 55 years and 70 years 
except in instances where the member becomes permanently incapable 
through infirmity of mind or body of carrying on his/her occupation. In other 
words, retirement annuity funds do not permit the payment of withdrawal 
benefits or discontinuance prior to the age of 55 years. Accordingly, the 
retirement annuity fund cannot be ordered to cancel the complainant’s 
investment and refund part of his contributions. The complainant shall have 
to wait until the age of 55 years before he can access his investment, and 
even then, the complainant would only be entitled to commute one-third of 
the total annuity for cash and will have to receive a life-long pension from 
the fund. 

 
[17] Alternatively, the complainant can have the proceeds of the fund transferred 

to another retirement annuity fund. In this instance also, the complainant 
shall access the proceeds from the transferee fund on attainment of 
retirement age.  

 
[18] In the result, the complainant’s complaint cannot succeed and our file in this 

matter is now closed.  
 
 
DATED at JOHANNESBURG on this             day of                                2007. 
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Yours faithfully 
 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

 


