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             Please quote our reference: PFA/GA/8419/2006/RM     
 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 24 of 1956 (“THE ACT”): S A MADIKE (“the complainant”) v BKS 
GROUP PENSION FUND (“first respondent”) AND MATROLAB GROUP 
(PTY) LIMITED (“second respondent”)  

 
1.0. Introduction  
 

1.1 The complaint concerns the mode of payment of a retirement benefit to the 
complainant by the first respondent. The complainant also complains about 
the circumstances leading to his retirement.    

 
1.2 The complaint was received by this office on 2 May 2006. A letter 

acknowledging receipt of the complaint was sent on 11 May 2006. On the 
same date letters were dispatched to the respondents giving them until 1 
June 2006 to respond to the complaint. Responses from the first 
respondent’s administrator ABSA Consultants and Actuaries (“the 
administrator”) were received on 24 May 2006 and 18 August 2006. The 
second respondent also responded to the complaint on 19 May 2006 and 
31 July 2006. The complainant sent replies and other correspondence on 
27 June 2006, 18 August 2006, 20 September 2006, 4 January 2007, 19 
February 2007 and 10 April 2007.   

 
1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. This tribunal’s determination and reasons 
therefor appear below. 

  
2.0 Factual Background 
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2.1 The complainant was a member of the first respondent by virtue of his 
employment with the second respondent. The complainant completed the 
administrator’s retirement notification form on 25 November 2005. He also 
submitted a written letter to the second respondent, dated 8 December 
2005, advising that he chooses to retire and go on pension from 15 
December 2005.  

 
2.2 The administrator informed the complainant by letter dated 19 January 

2006 that his retirement benefit was computed and paid as follows: 
 

“Gross benefit   :        R191 806.90 
Less: Transfer to Momentum :        R127 871.27 
Less: Tax    :        R          0.00 (IRP no: 99000087 attached) 
Nett:  Benefit paid   :        R  63 935.63 (Deposit slip attached)” 

 
2.3 Two thirds of the complainant’s benefit was transferred to Momentum’s 

Joint Life Capital Protector product, which provides the complainant, and 
then his spouse after his passing away, a monthly pension. The 
complainant signed the Momentum application form on 12 December 
2005. The remaining one third of the complainant’s retirement benefit was 
paid into his bank account. 

 
3.0 Complaint 
 

3.1 The complainant complains that he wants the R127 871.27 (two thirds) of 
his retirement benefit that was invested in Momentum to provide him with a 
monthly pension to be paid back to him so that he could use it himself. He 
alleges that the investment was made without his permission and it was not 
explained to him.  

 
3.2 In reply, the complainant also complained that he was forced to take 

retirement in December 2005 when he was 61 years of age and that the 
options available to him were never discussed with him. In his replies the 
complainant also refers to potential complaints involving two of his co-
workers. However, these complaints are vague and do not disclose a 
cause of action, nor does the complainant provide any written authority 
from these two workers for him to act on their behalf. In the result, the 
alleged complaints of the two co-workers are not proper complaints as 
defined in section 1 of the Act and will not be adjudicated in this 
determination.  

  
4.0 Responses  
 

4.1 The administrator responded on behalf of the first respondent. They 
confirmed the complainant’s membership of the first respondent until his 
retirement. It is averred that as a pension fund, the Income Tax Act (no. 58 
of 1962) is clear that should a member retire he may take up to one third of 
his fund credit as a lump sum and the balance must be utilized to purchase 
a lifelong pension from an insurer of his choice; and a pension fund cannot 
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treat a member as a resignation if in fact he is a retirement as it could lead 
to the cancellation of the fund’s tax approval. 

 
4.2 The administrator averred that in terms of the rules normal retirement age 

is between the ages of 60 and 65 years for members. At the time of leaving 
service the complainant was 61 years of age. The first respondent attached 
a copy of the complainant’s letter dated 8 December 2005, wherein he 
advises the second respondent that he wishes to retire on 15 December 
2005. The administrator also attached a copy of the membership booklet 
that was distributed to members, which states in paragraph 1.2 that at 
retirement members may take one third of their benefit in cash and the 
balance was to be used to purchase a pension. The administrator 
confirmed that not only did it and the second respondent inform the 
complainant of his options on leaving service, but the information was also 
confirmed in the membership booklet. 

 
4.3 The administrator avers that it is clear that the complainant wanted more 

than the one third amount that was paid to him as cash. However, because 
the complainant retired neither the first respondent nor the administrator 
could concede to his request to be paid more than one third of his fund 
credit in cash. Merely for information, the administrator advised that had 
the complainant been paid a resignation benefit, he would have been taxed 
approximately R35 000 more, which would have meant that his net benefit 
would have been only R156 806.90. The writer further advised that in a 
meeting with the complainant in December 2005 he pointed out the 
situation as regards the options available and he was led to believe that 
that the complainant was fully conversant with his options. The 
administrator also attached copies of three letters to the complainant that 
explained the complainant’s options on retirement, a copy of the 
complainant’s application form to Momentum and a copy of the 
Momentum’s policy summary document that was sent to the complainant. 
The administrator avers that this proves that there was substantial 
communication between the broker and the complainant. Therefore, the 
complainant’s allegation that his benefit was invested without his 
permission is without foundation. 

 
4.4 As regards the nature of the benefit paid, the administrator advised that the 

first respondent received a duly completed retirement claim form on which 
it acted. In terms of the rules a member may retire between the ages of 60 
and 65 and as the complainant was already 61 years old he elected, after 
discussions with the second respondent and the administrator, to take the 
early retirement route. 

 
4.5 This tribunal also received responses from the second respondent. A letter 

to the complainant dated 8 December 2005 was attached. This letter 
advised the complainant that he had the option of retiring at any time up to 
the age of 65. The second respondent also attached the complainant’s 
signed reply dated 8 December 2005, wherein he elects to go on 



 

 

4

retirement. The second respondent avers that the complainant’s allegation 
that he was forced to sign any agreement is “totally untrue”, especially 
since his reply of 8 December 2005 was faxed by him of his own free will 
while he was several hundred kilometers away from the second 
respondent’s head office in Pretoria. The second respondent confirmed 
having assisted the complainant in receiving quotations of his fund value 
from the administrator in September 2005 and it also facilitated discussions 
of the various options available to the complainant with a financial advisor. 
 

5.0 Determination and reasons therefor 
 

5.1 Introduction 
 

5.1.1 The first respondent is a registered pension fund in terms of the 
provisions of the Act and it is bound by its rules in the same way 
as its members, officials, shareholders and persons claiming under 
the rules (see section 13 of the Act). By virtue of the binding nature 
of the rules, the trustees of the first respondent, the members, the 
employer and any service provider such as the administrator of the 
first respondent may only do that what is set forth in the rules (see 
Tek Corporation Provident Fund & Another v Lorentz [2000] 3 
BPLR 227 (SCA) at 239D-E). Thus, the complainant’s complaints 
must be determined with reference to the prevailing fund rules and 
the law pertaining to the complaint. 

 
5.2 Complaint that the complainant was forced to retire and that he was not 

advised of his options on retirement 
 

5.2.1 In terms of rule 6.2, a member of the first respondent may 
retirement at any time within ten years of his or her normal 
retirement age. The normal retirement age for the complainant is 
65 years. In the present matter it is common cause that the 
complainant was 61 years of age by 31 December 2005 and 
qualified for early retirement. As will become evident from the 
following paragraphs, both the complainant and the second 
respondent consented to the complainant’s retirement on 31 
December 2005.  

 
5.2.2 The complainant’s allegation that he was forced to retire and that 

he was not made aware of the options available to him on 
retirement is not supported by the facts. From the copies of 
correspondence provided by the respondents, which are not 
disputed by the complainant, it is evident that at least three months 
before his actual retirement on 31 December 2005 there were 
several discussions and correspondence regarding the 
complainant’s options on retirement. For example, on 26 October 
2005 the administrator sent a letter to the complainant advising 
him, after an enquiry from him on 24 October 2005, that he is only 
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permitted to commute one-third of his fund value to cash and the 
remaining portion had to be used to purchase a pension. The 
complainant also attached to his reply of 27 June 2006 an 
electronic mail from the administrator advising the second 
respondent about the complainant’s projected retirement benefit. 
These are incontrovertible facts that prove that the complainant 
and second respondent had set in motion the complainant’s 
retirement process well before his actual retirement. 

 
5.2.3 Of greater significance to this part of the complaint is the fact that 

on 8 December 2005 the complainant confirmed in writing that he 
wished to retire on 15 December 2005. There is no evidence that 
he was coerced into retirement. Further, on 12 December 2005 the 
complainant confirmed that he wished to purchase an annuity from 
Momentum, in the form of its Capital Protector Joint Life product, 
which would provide a monthly pension to him, and thereafter his 
spouse on his death, for the rest of their lives. These documents, 
which were signed by the complainant, provide irrefutable 
evidence that the complainant of his own volition opted to retire on 
31 December 2005 and that he opted to purchase a guaranteed 
pension policy from Momentum. Thus, the first respondent acted in 
terms of the instructions it received from the complainant.  

 
5.2.4 If the complainant wishes to complain about the bona fides of the 

second respondent, that would be a labour-related complaint over 
which this specialist pensions tribunal does not have jurisdiction. 
The complainant is advised that he should consult a labour law 
specialist, who can better advise him about the further conduct of 
his complaint against the second respondent in this regard. 

 
5.3 Complaint that the complainant should receive payment of the remaining 

two-thirds of his retirement benefit in cash 
 

5.3.1 The complainant states in his complaint that the remaining two–
thirds of his retirement benefit must be paid in cash to him so that 
he can use it as he sees fit.  

 
5.3.2 The complainant was a member of the first respondent, which is a 

pension fund registered in terms of the Act. As mentioned in 
paragraph 5.1.1. supra, pension funds have to act in terms of their 
rules and the law. Part 6 of the rules deals with retirement benefits. 
In terms of rule 6.4 a retiring member is entitled to commute to 
cash up to one-third of his equitable share in the first respondent 
calculated at the date of retirement. Further, rule 6.5.2 requires 
that the remaining portion of the member’s equitable share after 
deduction of the maximum one-third cash commutation, must be 
used to purchase a lifelong pension for the member from a 
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registered insurer. The pension must be purchased in the name of 
the retiring member.  

 
5.3. It is evident from the breakdown of the complainant’s retirement 

benefit in paragraph 2.2 supra that the complainant elected to 
receive one-third of his equitable share in the first respondent in 
cash and the remaining two-thirds was used to purchase an 
annuity that provides a monthly pension to him. Thus, the facts 
reveal that the first respondent acted in terms of its rules when it 
paid the complainant’s retirement benefit. Practically speaking, if 
the first respondent accedes to the complainant’s request and 
pays the complainant his entire retirement benefit in cash it would 
be acting illegally because its rules do not permit payment of 
retirement benefits as 100% cash lump sums.  

 
5.4 The Income Tax Act, no. 58 of 1962 (“the Income Tax Act”) also 

regulates pension funds and the type of benefits they are 
permitted to pay. Pension funds are defined in section 1 of the 
Income Tax Act. The relevant portion of the definition for the 
purposes of this definition is sub-section (c)(dd), which reads as 
follows: 

 
 “that not more than one-third of the total value of the annuity or annuities to 

which an employee becomes entitled, may be commuted for a single 
payment, except where the annual amount of such annuity or annuities 
does not exceed R1 800 or such other amount as the Minister of Finance 
may from time to time fix by notice in the Gazette;”  

 
5.5 The complainant’s annual pension income far exceeds      R1 800, 

so the first respondent was compelled by law to pay a maximum of 
one-third of the complainant’s retirement benefit in cash and the 
remaining two-thirds had to be used to purchase a pension annuity 
for the complainant. This is what the first respondent did and it did 
so by acting in terms of the signed instructions it received from the 
complainant. Therefore, the second leg of the complainant’s 
complaint cannot succeed. 

 
6.0 Relief 
 

6.1 In the result the complainant’s complaint cannot succeed and is dismissed.  
 
Dated at Johannesburg on this the               day of                                  2008 
 
Yours faithfully 
 
 
______________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator 


