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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): R LEWIS (“the complainant”) v 
SANLAM PRESERVATION PENSION FUND (“the first respondent”) 
AND SANLAM LIFE INSURANCE LIMITED (“the second respondent”) 

 
1. Introduction  
 
[1.1] The complaint concerns refusal of the respondents to allow the 

complainant to withdraw his remaining benefit in the first respondent 
before he reaches the age of 55 years.    

 
[1.2] The complaint was received by this office on 24 April 2008. A letter 

acknowledging receipt thereof was sent to the complainant on 23 May 
2008. On the very same day, a letter was dispatched to the respondents 
giving them until 23 June 2008 to submit their responses to the complaint. 

 
[1.3] A joint response was received from Ms D Ozroveck, the principal officer of 

the respondents, on behalf of the respondents on 27 June 2008. This 
response was forwarded to the complainant on 6 August 2008 and his 
further submissions were sought by 21 August 2008, in the event that he 
wished to make any. The response was again sent to the complainant on 
15 October 2008 and his further submissions were sought by 24 October 
2008.  However, the complainant omitted to file any further submissions 
despite being invited to do so.  

 
[1.4] After considering the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 
background facts are well known to all the parties, only those facts that are 
pertinent to the issues raised herein shall be repeated. The determination 
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and reasons therefor appear below. 
 
2. Factual Background 
 
[2.1] The complainant was employed by Telkom for 22 years and 9 months until 

September 2004 when he was retrenched. The complainant was a 
member of Telkom Retirement Fund while he was employed by the 
employer.  

 
[2.2] Upon the termination of his employment, the complainant elected to 

preserve his withdrawal benefit in the first respondent (a preservation 
fund). The complainant subsequently made a single withdrawal from the 
first respondent in the amount of R482 902.00 on 10 January 2005.  

 
 
[2.3] The respondent paid the complainant a cash withdrawal amount of R359 

902.39 was paid into his bank account after tax deductions from the 
amount mentioned in 2.2 above.  

 
3. Complaint 
 
[3.1] The complaint is that the respondents refused to allow the complainant to 

withdraw his remaining benefit in the first respondent before he reaches 
the age of 55 years. The complainant alleges that he was not advised that 
he would be entitled to one withdrawal at the time when his benefit was 
transferred to the first respondent.  

 
[3.2] Further, the complainant stated that he needs his remaining benefit in the 

first respondent to start a business as he is not employed and struggles to 
support his family. 

 
 
4. Response 
 
     
[4.1] Ms D Ozrovech, the principal officer of the respondents, filed a response 

on behalf of the respondents. She submitted that the complainant’s policy 
in the first respondent commenced on 18 November 2004 with a 
contractual maturity date of 24 February 2020. She indicated that the 
second respondent received an amount of R662 521.73 from Telkom 
Retirement Fund in respect of the complainant, which was invested in the 
first respondent. 

 
     
[4.2] She submitted that a policy was issued to the complainant after he 

submitted a signed application form on 18 November 2004. Further, she 
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pointed out that the complainant was advised in a letter dated 19 
November 2004 that he could contact the second respondent’s client 
service centre if had any questions regarding his policy. However, she 
submitted that the complainant failed to raise any concerns regarding his 
policy at that stage. 

 
 
[4.3] Further, she pointed out that according to the rules of the first respondent, 

only one withdrawal is allowed. Therefore, she indicated that the 
complainant is not entitled to a further withdrawal after he was paid an 
amount of R359 902.39. She further stated that the complainant will only 
be entitled to receive the remaining amount when he reaches the age of 
55 years.  

 
 
[4.4] Moreover, she submitted that the policy contract that was issued to the 

complainant states the following:  
 

“1.2 The member may partially withdraw from the Fund by taking in cash a 

portion of the value of the policies held by the Trustees on his life. 
 
 1.3  Subsequent to such partial withdrawal the member may not withdraw from 

the Fund in whole or in part, and the only benefit to which a member will be 
entitled thereafter is a retirement or death benefit.”  

 
 
5. Determination and reasons therefor 
 
 

[5.1]  The issues that fall for determination are firstly, whether the first 

respondent is justified in its refusal to allow the complainant to withdraw 

his remaining amount in the fund and secondly, whether the complainant 

was informed of the conditions attached to withdrawals from the fund.  
 

[5.2]  The payment of any benefit and the terms thereof are regulated by the 

rules of the fund. It is trite law that the rules of a fund are paramount and 

binding on all the parties (see Tek Corporation Provident Fund and Others 

v Lorentz 1999 (4) SA 884 (SCA) at 894 B-C and section 13 of the Act).  
 

[5.3]  In casu, Clauses 1.2 and 1.3 of Part 7 of the second respondent’s policy 

regulates withdrawals from the first respondent. It reads as follows: 

 

     “1.  The member may partially withdraw from the Fund by taking in cash a 

portion of the value of the policies held by the Trustees on his life. 

 

              2.  Subsequent to such partial withdrawal the member may not withdraw from 
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the Fund in whole or in part, and the only benefit to which a member will be 

entitled thereafter is a retirement or death benefit.”  

 

[5.4]  It is common cause that the complainant signed an application form on 10 

January 2005 in terms of which he accepted the provisions of his policy. It 

is further evident that the complainant made cash withdrawal from the first 

respondent on 19 January 2005. Accordingly, the complainant is not 

entitled to any further withdrawal from the first respondent until he reaches 

his retirement age as set out in Clause 2 of the policy contract. It is clear 

that according to the policy contract a member is entitled to make only one 

withdrawal from the first respondent.  

 

[5.5]  Further, this is in accordance with practice notes that are issued by the 

South African Revenue Services (“SARS”) periodically to inform the 

industry at large of the views of the Commissioner of Inland Revenue on 

important provisions of the Income Tax Act. Preservation funds are 

regulated by SARS Practice Note RF1/98, which regulates withdrawals 

from a preservation fund. It reads as follows in paragraph 5: 

 

 “No more than one withdrawal benefit may be paid by the preservation fund. 

 

             The rules of the preservation fund should provide for the payment of a withdrawal 

benefit at a fixed or ascertainable future date as contemplated in paragraph 4(1) 

of the Second Schedule to the Income Tax Act where the benefit is not paid on 

the date of withdrawal from the employer fund. If a withdrawal benefit or balance 

of a withdrawal benefit is retained in the preservation fund beyond the fixed or 

ascertainable future date it must be made paid-up and no further withdrawal may 

be permitted.”  

   

                   (My Emphasis) 

 

[5.6]  Thus, in terms of the provisions of the policy contract and SARS Practice 

Note RF1/98 no more than one withdrawal benefit may be paid from a 

preservation fund. It follows that the first respondent was justified in 

refusing to allow the complainant to withdraw his remaining benefit in the 

fund after he has made a withdrawal on 19 January 2005.  

 

[5.7]  The complainant also alleges that he was not aware that he could make 

only one withdrawal from the first respondent. However, it is clear that a 

policy contract was issued to the complainant following his application for 

membership of the first respondent. The policy contract states clearly that 

only one withdrawal is allowed from the fund. Further, the complainant 
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was provided with a form at the time when he made his first withdrawal 

from the first respondent which stated that he would not be entitled to any 

further withdrawal. Therefore, this tribunal is satisfied that the complainant 

was aware that he is entitled to only one withdrawal from the first 

respondent until he reaches his retirement age.   

 
 

[5.8]  In the result, the complaint cannot succeed. 

 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
Yours faithfully 
 
 

 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

 
 
 
 
 
 

 
 
 


