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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): P COTTRELL (“the complainant”) v SOUTH 
AFRICAN RETIREMENT ANNUITY FUND/ OLD MUTUAL LIFE ASSURANCE 
COMPANY (SA) LIMITED (“the respondent”) 
 

Introduction 
 
1. The complainant which was received by this office on 7 July 2007 

concerns the question of whether the complainant is entitled to the 
payment of interest on the divorce benefit she received from the fund. 

 
Facts 

 
2. The complainant’s ex husband, Gilbert Cottrell, was a member of the 

South African Retirement Annuity Fund (“the respondent”). He retired 
on 1 February 2005 whereupon a retirement benefit became payable 
by the fund.  

 
3. In terms of the divorce settlement agreement between the complainant 

and Mr Cottrell (which was made an order of court), the complainant 
was entitled to 50% of the value of Mr Cottrell’s interest in the 
respondent (calculated at the date of the divorce) payable on the date 
of accrual to Mr Cottrell. 

 
4. The respondent calculated the complainant’s divorce benefit as       

R37 857.50 which she received on 21 July 2005. 
 
Complaint  
 

5. The complainant queries whether the benefit she received constituted 
her full entitlement. She also claims to be entitled to interest for the 
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period from 1 February 2005 when the benefit accrued to Cottrell to 21 
July 2005 when she received payment. 

 
Response  

 
6. The respondent contends that the complainant received her due 

entitlement. Attached to the response is a breakdown of how the figure 
of R37 857.50 was arrived at.  

 
7. Regarding the question of interest, the respondent states that when the 

respondent received the claim documents on 29 June 2005, it made a 
cash payment into Mr Cottrell’s bank account (the maximum of one 
third of the total benefit) on 30 June 2005. The respondent states that it 
thereafter came to its attention that it had erroneously omitted to pay 
the complainant her portion of the benefit pursuant to the divorce order. 
The complainant thereafter received her benefit from Mr Cottrell 
directly on 21 July 2005. 

 
8. The respondent states that due to the error it is offering the 

complainant R500 ‘as a gesture of goodwill’. This amount also takes 
into account the interest for the late payment.  

 
Reply  
 

9. In her reply the complainant states that she now accepts the amount of 
R37 857.50 that she received as correct. However she contends that 
she is still entitled to interest for the delay in payment to her being a 
period of 171 days. 

 
Determination 

 
10. There is no principle in our law which entitles a party to demand 

interest simply because he has been deprived of the use of the 
benefits and fruits of the money. Interest is payable only if the parties 
have so agreed, or if the debtor is in mora. (See Commissioner for 
Inland Revenue v First National Industrial Bank Ltd 1990 (3) SA 641 
(A) at 654.) Therefore either the rules must confer a right to receive 
interest on benefits paid late, or the fund must be in mora. (See 
Brockbank v Argus Pension Fund (1) [2000] 11 BPLR 1200 (PFA).)  

 
11. In the present case, the rules of the fund do not make provision for the 

payment of interest on delayed benefits, nor was there an agreement 
to that effect between the parties. 

 
12. What remains to be established, therefore, is whether the fund was in 

mora.  The requirements for mora debitoris are: 
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“(i) performance must be possible notwithstanding delay; 
(ii) debt must be due and enforceable 
(iii) the delay must be wrongful; and 
(iv) delay must be due to the fault of the debtor.” 

 
13. The respondent states that it only received the claim documentation on 

29 June 2005. However the fund did not require claim documentation 
before effecting payment of the divorce benefit to the complainant. This 
is because there was a court order authorising the fund, on accrual of 
the benefit to Mr Cottrell, to effect payment of the divorce benefit to the 
complainant directly.  

 
14. In terms of the rules (rule 4.3), Mr Cottrell’s pension benefit accrued to 

him when he attained retirement age on 1 February 2005. Therefore in 
terms of the court order the respondent was obliged to make payment 
to the complainant on this date.  

 
15. There can also be no question of the respondent not being notified of 

the divorce order wherein the complainant is awarded a portion of Mr 
Cottrell’s benefit. The complainant has submitted a letter dated 17 
December 1999 from Mr Cottrell to the respondent wherein he instructs 
the respondent to endorse its records to reflect the relevant terms of 
the divorce order. The respondent does not deny having received this 
letter. I must therefore assume that its records were endorsed 
accordingly. (It is therefore not clear how the error referred to in 
paragraph 7 occurred). 

 
16. However despite this, the respondent has provided no explanation for 

the delay in payment to the complainant from 1 February 2005 to 21 
July 2005.  

 
17. I am therefore satisfied that the respondent was in mora for the period 

between the date of accrual of the complainant’s benefit on 1 February 
2005 to date of actual payment on 21 July 2005. The complainant is 
therefore entitled to mora interest for this period of delay.   

 
 
 
Relief  
 

18. My order is as follows: 
 

18.1 The respondent is ordered to pay the complainant interest on the 
amount of R37 857.50 at 15.5% calculated from 1 February 2005 to 
21 July 2005 within two weeks of the date of this determination. 
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18.2 The respondent is further ordered to pay interest on the amount 
payable in paragraph 18.1 above at 15.5% calculated from 22 July 
2005 to date of final payment, within two weeks of the date of this 
determination. 

 
 
 
DATED AT CAPE TOWN ON THIS                            DAY OF                     2007. 
 
 
Yours faithfully 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


