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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
 FUNDS ACT, 24 OF 1956 (“the Act”) – KGOMONGOE M (“the 
 Complainant”) v SOUTH AFRICAN RETIREMENT ANNUITY FUND / 
 OLD MUTUAL LIFE ASSURANCE COMPANY SOUTH AFRICA 
 LIMITED   (“the Respondent”) 
 
1. Introduction 
 
[1.1] The complaint concerns the Commutation of the benefit in a single 

payment. 
 
[1.2] The complaint was received by this office on 28 July 2006. A letter 

acknowledging receipt thereof was sent to the Complainant on the 20 
September 2006. On the same date a letter was dispatched to the 
Respondent giving it 30 ordinary days to file its response to the complaint. 
Responses were received from the Respondent on 28 September 2006 
and 11 October 2006 respectively. These responses were forwarded to 
the Complainant on 28 September 2006. The Complainant however 
omitted to reply. 

 
[1.3] After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 
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2. Factual Background 
 
[2.1] The Complainant has requested the Respondent to have the full 

commutation paid to her. The Respondent has not acceded to her request 
because of boundaries set by Legislation. 

 
3. Complaint 
 
[3.1] The Respondent notified the Complainant that her retirement benefits 

would be due on 1 July 2006. The policy value was R25 225.68. 
 
[3.2] The full commutation allowed paid up to R25 220.00. She approached the 

Respondent and applied for the full commutation on 3 July 2006.  
 
[3.3] The application was declined. 
 
[3.4] The Complainant’s submission is that it is an unfair offer especially 

considering that the full commutation allowance is only exceeded by 
R25.68 .Further because the monthly annuity is only approximately 
R94.00 and is too minimal for an individual to survive on. 

 
4. Responses 
 
[4.1] This office received responses from the Respondent on 28 September and 

10 October 2006 respectively.  
 
[4.2] The Respondent’s first contention is that the Complainant’s grievance is 

not covered by the Statement of Intent as her complaint does not relate to 
any reduction or cessation in premium.  

 
[4.3] Further that the Income Tax Act 58 of 1962 (“Income Tax Act”) , provides 

that the Respondent can be offered not more than one third of the total 
value of any annuities to which she has become entitled. That if the 
aggregate of all life annuities under the fund payable to the member is less 
than or equal to R1 800.00 per annum, then that member may commute 
all such life annuities for cash. In this instant the gross proceeds of the 
Complainant’s retirement annuity exceeds the limit of R25 200.00. 

 
[4.4] The Respondent also states that the Complainant has consented to have 

the one-third cash portion (R8 40.56) paid to her and the two thirds (R16 
817.12) transferred to Max Income. The said R8 408.56 was paid into the 
Complainant’s personal banking account on 7 September 2006 and the 
R16 817.12 was transferred to Max Income. This would provide the 
Complainant with the sum of R106.20 of monthly income. 

 
[4.5] In response to this office’s enquiry about the similar matter (Mr. Stratis’s 
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matter) that was settled with the Receiver, the Respondent stated that the 
Complainant’s matter is different in that, the Complainant amended her 
claim documentation to state that one third should be paid to her. In 
Mr.Stratis’s matter, he had requested to have full commutation paid in 
spite of the fact that it exceeded the Limit of R25 200.00 set out by the 
Income Tax Act. Mr. Stratis also consented to forfeit the amount in excess 
of the paid R25 200.00.  

 
[4.6] The Respondent averred that the difference was that a tax directive from 

the Receiver of Revenue was already issued for the one third amount. The 
Respondent contended that it is bound by Paragraph 9(3) of the fourth 
schedule of the Income Tax Act. Further that it made its decision based on 
the documents it had in its possession. 

 
[4.7] The Respondent contended that it could not accede to the Complainant’s 

request because it is limited by statutory limitations. 
 
5. Determination and reasons therefore 
 
[5.1] The Statement of Intent is an agreement reached between the life 

insurance companies and the Minister of Finance on 12 December 2005, 
the purpose of which is to set the basis of governing the maximum 
reduction in the fund of a long term savings policy, should a policy holder 
make a contractual change to the policy. The contractual changes 
contemplated include premium reductions, premium cessations (paid ups), 
cash disinvestment/surrenders (whether part or full), term reductions 
lapses and pension fund transfers. Paragraph 4.1 of the Statement of 
Intent defined premium cessation as follows 

 
 For purposes of this paragraph “early premium cessation” means any reduction in 

premiums, cessation of premiums (paid-up), surrender of a policy, transfer of a policy, 
lapsing of a policy and reduction in retirement age. 

  
 This complaint does not relate to any reduction or cessation of premium. 
  
[5.2] In terms of the Income Tax Act: 
 
 retirement annuity fund' means any fund (other than a pension fund, provident fund or benefit 

fund) which is approved by the Commissioner in respect of the year of assessment in question and, 
in the case of any such fund established on or after 1 July 1986, is registered under the provisions 
of the Pension Funds Act, 1956 (Act 24 of 1956): Provided that the Commissioner may approve a 
fund subject to such limitations or conditions as he may determine, and shall not approve any fund 
in respect of any year of assessment unless he is in respect of that year of assessment satisfied- 

  
  

(ii)        that not more than one-third of the total value of any annuities to which any person   
becomes  entitled, may be commuted for a single payment, except where the annual 
amount of such annuities does not exceed R1 800 or such other amount as the Minister of 
Finance may from time to time fix by notice in the Gazette. 
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[5.3] Further, Paragraph 9(3) of the 4th Schedule of the Income Tax Act, Act 58 
of 1962 provides: 

 
(3)        The amount to be deducted or withheld in respect of employees' tax from any lump sum to 

which paragraph (d) or (e) of the definition of 'gross income' in section 1 of this Act or 
section 7A thereof applies, shall be ascertained by the employer from the Commissioner 
before paying out such lump sum, and the Commissioner's determination of the amount to 
be so deducted or withheld shall be final: Provided that no amount shall be so deducted or 
withheld in respect of any lump sum payment contemplated in paragraphs 5 (1) (c) or 6 (2) 
of the Second Schedule that is received by or accrues to the employee on or before 10 
November 2006 or such later date that the Minister may determine by notice in the 
Gazette. 

 
[5.4] The above Respondent is limited in its ability to adhere to the 

Complainant’s request. The Complainant had already given instructions to 
the Respondent to process the one-third of the benefit and to transfer the 
two- thirds to Max Income portfolio. At the time of this request a tax 
directive had already been sent to the South African Revenue Services 
(SARS) and an IRP3 had already been issued for the one-third amount.  

 
[5.5] It is our decision that Mr. Stratis’s matter is distinguishable as an exception 

granted by the SARS and does not create a precedent allowing the 
Respondent to deviate from the relevant legislation. 

 
[5.6] In view of the above, the Respondent is correct in adhering to the 

provisions of the relevant Legislation. 
 
[5.7 The complaint is dismissed. 
 
DATED AT JOHANNESBURG ON THIS             DAY OF                       2007. 

 
Yours faithfully 

 
 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


