
 

 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

 

                                                         CASENO: PFA/GA/4035/2005/LCM 

 

In the complaint between: 

 

 P                                                                Complainant 

 

and  

 

ESKOM PENSION AND PROVIDENT FUND               Respondent 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT 24 OF 1956 (“the Act” 

________________________________________________________________ 

 

1 Introduction  

 

1.1 This matter concerns the respondent’s repudiation of the complainant’s 

disability claim.   

 
1.2 The complaint was received by this office on 13 June 2005.  On 10 August 
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2005, a letter was dispatched to the respondent giving it until 31 August 

2005 to file a response to the complaint. On 13 September 2005, a 

response was received from the respondent which was forwarded to the 

complainant. On 16 October 2005, the complainant submitted her reply. 

However, upon perusing the response received on 13 September 2005, it 

was noted that the respondent had failed to substantively address the 

merits of the complaint. Accordingly, on 15 February 2007, this office 

sought a further response from the respondent. On 19 February 2007, this 

office received a substantive response from the respondent.  

 

1.3 After considering the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. The determination 

and reasons therefor appear below.  

 

2 Factual background  
 

2.1 The complainant was employed by Eskom Holdings Pty (Ltd) (“the 

employer”) from 12 July 1989 until May 2005, when her services were 

terminated due to ill-health. By virtue of the complainant’s employment the 

complainant became a member of the respondent.   

 

2.2 On 6 March 2003, the complainant was admitted to Glynnwood Hospital for 

a surgical procedure which led her to experience numerous post-surgical 

problems. After the surgical procedure, on 21 September 2004, the 

complainant made her first application for an ill-health retirement (“the 

benefit”) in terms of rule 25 of the respondent’s rules.  

 

2.3 The complainant’s application for the benefit was initially assessed by the 

respondent’s four doctors.   

 

2.4 The complainant submitted to this office all the doctor’s reports regarding her 

application for the benefit. The complainant attached results of the functional 
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capacity evaluation report from Ms S, an Occupational Therapist. In one of 

her conclusions in the report, she states as follows:  

 

“Taking the overall results of the above evaluation into account, the evaluator is of 

the considered opinion that Mrs P is not currently suited to performing her own 

occupation as Assistant Officer due to psychological / psychiatric and cognitive 

deficits”  

 

2.5 A neuropsychological assessment from Mr M, a psychologist provides:  

 

“The clinical impression as well as objective testing contraindicated the presence 

of malingering or willful exaggeration of her symptoms.  

 

Mrs P present level of neuropsychological functioning would be incompatible with 

return to the open-labour market at present. Mrs P is approximately 20 months 

post trauma and only minimal further improvement in her neuropsychological 

difficulties can be expected at this stage. However, some further improvement in 

her mental functioning may occur with more adequate psychological treatment. 

She has not had the benefit of psychotherapy and this together with psychotropic 

medication may help resolve some of her emotional difficulties, thereby leading to 

an improvement in her concentration and self-confidence…” 

 

2.6 Doctor F (a neurologist) submitted a report, the relevant portions of which 

provide:    

 

OPINION  

 

The patient’s symptomatology appears to be almost entirely of a psychological 

nature and may be related to the personal injury claim which she has against the 

gynaecologist. She has no objective signs of neurological loss and the MRI done 

is essentially normal apart from the incidental finding of a tiny meningioma. This is 

not of any relevance and certainly does not require surgery at this stage.  

 

I find the report of Dr R extreme, particularly a statement that she was “totally, 

permanently and irreversibly medical impaired to work”. My feeling was that most 
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of her psychological problems could resolve with time and motivation but this is 

unlikely to resolve until the litigation is completed. 

 

I have difficulties with the claim of memory or mental disturbance an [sic] in 

particular the claim that this is getting progressively worse. In no way could post-

anoxic mental changes deteriorate after six months and the only trend following 

such an insult [sic] would be towards improvement… 

 

It is quite possible for the patient to recover completely from this type of ordeal 

with no long term mental changes. Clearly from my interview she had normal 

reactions but one cannot exclude a subtle problem…The question of her fitness to 

work is therefore very difficult. In the present situation she will not return to work 

but I believe there is an excellent chance that this may or could resolve in the 

medium term, i.e. none of the diagnoses offered are either permanent or totally 

disabling.” 

 

2.7 The complainant further attached a report from Doctor B dated 26 November 

2004, a specialist psychiatrist. The report provides: 

 

“Patient has a diagnosis of major Depression” 

 

2.8 Subsequent to the Doctors’ evaluation of the complainant’s application for 

the benefit, the application was forwarded to the respondent. Thereafter, the 

respondent sent the complainant a letter dated 28 January 2005, in which 

she was informed that her application for the benefit had been provisionally 

declined on the grounds that it fails to satisfy the requirements as provided 

for in rule 25(4) of the fund’s rules. However, the letter invited the 

complainant to make further representations in support of her application for 

the benefit, within 21 days of this letter. 

 

2.9 On 17 February 2005, the complainant made a further application for the 

benefit. In this application the complainant objected to the respondent’s 

decision to provisionally decline her application on the basis that the 

respondent’s reasons for declining the complainant’s claim were not “fully set 
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out” therefore the complainant was not able to fully reply. Further, the 

complainant contended that the Doctor’s reports declared her unfit to 

immediately resume her normal duties. On 31 March 2005, the complainant 

says the respondent wrote a letter to her again declining the application for 

the benefit on the grounds that the complainant failed to satisfy the 

requirements of rule 25(1) of the respondent’s rules.  The respondent 

eventually paid the complainant an early withdrawal benefit of R254 822.28. 

 

3 The complaint  

 

3.1 The complaint is that the respondent refuses to approve the complainant’s 

ill-health retirement benefit. 

 

3.2 The complainant contends that she does not agree with the respondent’s 

decision to decline her application for the benefit and therefore the 

complainant submits that the respondent did not properly interpret rule 25(2).  

 

3.3 Further, the complainant contends that the findings of the respondent’s 

doctors that were submitted in respect of her application “were not correctly 

considered before reaching the final decision” as the findings confirm the 

complainant’s “decreased ability to perform”.  

 

4 The respondent’s response 

 

4.1 Mrs L Jadoonandan of the respondent’s legal and technical services 

furnished a response on behalf of the respondent. The respondent submits 

that as it is registered in terms of the Act, it is therefore bound by its rules 

and other legislative imperatives.  

 

4.2 Further, the respondent submits that its rules are explicit on the 

determination of a member’s disability status and that rule 25(4) provides 
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that it is in the sole discretion of the claims assessor to determine whether a 

member is disabled and the date upon which such disablement commenced.  

 

4.3 Furthermore, the respondent submits that there is no provision in the rules 

granting the respondent’s board an opportunity to re-assess an application. 

Therefore, it cannot act beyond the provisions of the rules and requests that 

the complaint be dismissed.  

 

5 Determination and reasons therefor 

 

5.1  In determining whether the member is entitled to a disability benefit and 

whether the fund or functionary within the fund has properly exercised its 

discretion, the enquiry for any Court of law or reviewing Tribunal is not 

whether the trustees were wrong in repudiating the claim, but rather whether 

the decision reached is reasonable on the evidence before them (see 

Southern Life Association Ltd v Miller [2005] 4 BPLR 281 (SCA) at 

paragraphs [33] – [35] and the authorities cited therein). 

 

5.2 Rule 25(2) provides: 

 

“Subject to sub-rule (5) hereof, a MEMBER who – 

 

(a) has not attained the PENSIONABLE AGE; 

(b) in terms of sub-rule (4) hereof, is determined to be disabled; 

 

and 

 

(c) has been retired from the SERVICE on grounds of disability; 

shall be entitled to a PENSION calculated in terms of rule 22 

with effect from the last day of the month that in which the 

determination referred to in sub-rule (4) hereof is made.       
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5.3 Rule 25(2) outlines the benefit payable, if the member has been retired from 

service on the grounds of disability.  

 

5.4 Rule 25(1) in turn, provides: 

 

“For the purpose of this rule, “disabled” means, on a balance of 
probabilities, permanently incapable as a result of infirmity of body or 
mind, of performing the duties of the occupation or post in which the 
MEMBER was employed by the EMPLOYER at the time that the 
disability arose or was caused (whichever is the earlier), or any other 
reasonable alternative occupation or post in his EMPLOYER’s 
business for which he is or may become suitable by virtue of his 
education, training, experience, and/or ability, and “disabled” and 
“disability” shall bear corresponding meanings. Provided that in the 
opinion of the BOARD based on such medical evidence as it deems 
it necessary to obtain and notwithstanding anything to the contrary 
contained in the rules and without limiting the right of exclusion for 
other reasons, if the MEMBER becomes disabled during the first five 
years of his membership of the FUND, disablement directly or 
indirectly caused or accelerated by any injury or illness in respect of 
which the MEMBER received medical or surgical treatment, or about 
which the MEMBER could reasonably have been expected to have 
known during the six months prior to the commencement of his 
membership, shall not be regarded as disablement for the purposes 
of the rules.”      

 
5.5 Further, rule 25(4) provides:  

 
“The BOARD or the claims assessor appointed by it, if the function 
referred to in this rule is delegated to such a person, shall in its or his 
sole discretion determine whether or not a MEMBER is disabled for 
the purposes of this rule and the date upon which such disablement, 
if any, commenced. The BOARD, or the claims assessor, as the 
case may be, shall make its or his decision after- 

 
(a) considering such medical evidence as to the state of the 

MEMBER’s  health as may be supplied to it or him; 
 

(b) consulting the MEMBER’s EMPLOYER; 
 

(c) Consulting the MEMBER; and 
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(d) Having due regard to the disability assessment procedures 
established by the BOARD from time to time”  

 
5.6 On a proper conspectus of the rules, the critical enquiry is whether the 

complainant is permanently incapable of efficiency as a result of infirmity of 

body or mind of performing the duties of the post in which she was employed 

at the time of disability or any other reasonable alternative occupation in the 

employer’s business for which she is or may become suitable by virtue of her 

education, training, and experience. The complainant, in support of her 

application for the benefit furnished this Tribunal with medical assessment 

reports. The complainant attached the report of Ms S, an Occupational 

Therapist. She submits that, from a physical point of view, the complainant 

should be able to cope her “inherent physical demands” of her job but as the 

complainant has been absent from work for a long time the complainant 

should therefore be afforded a period of “hardening”.  On the other hand, 

with regard to vocational potential / prognosis, Ms S was of the opinion that 

“Mrs P is not currently suited to performing her own occupation as Assistant 

Officer due to psychological / psychiatric and cognitive deficits”. She further 

stated in her report that:   “The permanency of her vocational incapacity can 

however not conclusively be commented on at this stage given that she has 

not yet received optimal management / treatment of either her psychiatric or 

cognitive complaints to date.”  It is imperative to note that when the said 

evaluation was done, as confirmed by the report, the complainant was 

incapable of performing her occupation.    

 

5.7 The neuropsychological assessment from Mr M, a psychologist, clearly 

provides that at “present”, which was during the period the complainant was 

assessed, the complainant’s neuropsychological functioning would be 

incompatible with her return to the open-labour market. However, he further 

said that with more adequate psychological treatment further improvement in 

the complainant’s mental functioning may occur.  
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5.8 Doctor F (a neurologist) report states that the complainant’s symptomatology 

appears to be almost entirely of a psychological nature and may be related 

to the personal injury claim which the complainant has against the 

gynaecologist. Further, he concluded that the complainant’s psychological 

problems could be resolved with “time” and “motivation”.   

 

5.9 Lastly, Doctor B, a specialist psychiatrist reported that the complainant 

developed a depressive illness soon after a complicated hysterectomy and 

the presence of meningioma. However, he said the complainant should be 

able to resume work with the necessary support from the employer.    

 

5.10 In terms of rule 25(4), it is in the sole discretion of the claims assessor as 

such powers are delegated to him/her to approve a benefit and to consider 

medical evidence as supplied to him. Furthermore, the claims assessor 

should consult the member and the employer regarding the application. All 

the medical evidence which was submitted by the complainant to this 

Tribunal was evaluated by the claims assessor as the medical evidence 

used in assessing the complainant’s application.  

 

5.11 Having regard to all the medical evidence submitted by the health 

practitioners it is clear that on a balance of probabilities the complainant was 

diagnosed with a disability as a result of infirmity of mind. However, the 

health practitioners concerned took it upon themselves to recommend that 

(given her disability) in order for the complainant to be in a position to return 

to work, more adequate psychological treatment should be provided (Mr  M). 

Further, Doctor F submitted that the complainant’s psychological problems 

could be resolved with time and motivation. Moreover, Doctor B averred that 

the complainant should be able to resume work with the necessary support 

from the employer.  

 

5.12 In terms of rule 25(1), the doctors’ mandate is to establish on the basis of the 
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medical evidence gathered whether the complainant is permanently 

incapable of discharging her employee duties as a result of infirmity of body 

or mind. Therefore as illustrated in terms of 5.11 above all the experts are 

unanimous that as at date of examination the complainant was clearly 

incapable of resuming her work functions or “efficiently discharging her 

duties in the post then occupied by her by reason of infirmity of the mind”. All 

the experts are recommending some intermediary step that must be 

undertaken prior to the complainant being considered able to perform her 

duties in the post she occupied prior to her mental infirmity. The steps 

suggested are mainly from a psychological point of view there is a need for 

more psychological treatment, motivation and a sympathetic employer. 

Further none of the experts are certain that the treatment so administered 

will yield the intended result. Therefore in view of the proceeding it can be 

concluded that based on the medical evidence presented the complainant 

cannot efficiently discharge her duties in the post then occupied by her by 

reason of infirmity of mind.  

 

5.13In casu, after the doctors established that the complainant is disabled the 

Doctors further enquired whether the complainant’s disability can be 

classified as permanent, that is, can her condition be removed by other 

medical treatment. In order to determine permanency of the disability the 

rules are not clear or are silent as to the procedure to be followed in order to 

determine permanency. The experts herein have recommended further 

medical treatment as a means by which to depict the fact that the disability is 

not permanent in its nature. The concept of disability was canvassed in HTN 

v Municipal Gratuity Fund [2002] 1 BPLR 2946 (PTA) at 2951 where it was 

stated that: “The definition can be broken down into the following component 

requirements: firstly, the member must be totally incapable of discharging 

the duties of her own occupation; secondly, the member must be totally 

incapable of discharging any other duties which she would be reasonably 

capable of discharging by virtue of her training and/or experience; thirdly, the 
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member’s disability rendering him or her incapable of discharging the duties 

of her own occupation or any other duties must be permanent.”  

 

5.14 In the first instance, the medical experts are unanimous that, at the time that 

they undertook medical assessment of the complainant, which was more 

than a year and 6 (six) months after the complainant’s surgery, she was not 

fit to return to the labour market.  Thus, the medical evidence conclusively 

shows that, on account of her medical condition, the complainant was totally 

incapable of discharging the duties of her occupation.     

 

5.15 Secondly, it is necessary to determine whether the complainant was 

rendered incapable of discharging any other duties which she would 

reasonably be capable of discharging by virtue of her training and 

experience.  In this regard, the medical experts who assessed the 

complainant have not indicated whether the complainant would have been 

able to discharge duties, other than her current duty, which she would 

reasonably be capable of discharging by virtue of her training and 

experience.  It is common cause that the complainant, in two instances, 

returned to work after her surgery, however, due to the fact that she could 

not cope with her duties she had to take unpaid sick leave.  Thus the weight 

of the medical evidence is that the complainant is not capable of discharging 

any other duties which she would reasonably be capable of discharging by 

virtue of her training and experience. 

 

5.16 The procedures that resulted in the infirmity of the complainant’s mind were 

segmented surgical procedures in March 2003. The complainant then made 

an application for a disability benefit in September 2004. Clearly from 2003 

the complainant has suffered from the mental infirmity in question and was 

still suffering therefrom in late 2004 when she was examined by the various 

experts namely, the occupational therapist, the neuro psychologist, the 

neurologist and the specialist psychiatrist. Therefore in view of the fact that 
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more than a year had passed and there was no improvement in the 

complainant’s medical condition this clearly indicates permanency in the 

complaint’s medical condition or infirmity of the mind.  

 

5.17 Thirdly on a reading of the medical reports it is apparent that all the medical 

experts recommend some form of future medical treatment however, none of 

the medical experts conclusively indicates that subsequent to the 

administration of the medical treatment then the complainant will be able to 

re-enter the employment market and function efficiently. Therefore in the 

absence of conclusively in the outcome of such recommended treatment to 

require the complainant to undergo it will be adding a burden in the 

complainant which is not provided for in terms of the rules. After perusing the 

respondent’s rules it is clear that there is no provision that authorises the 

respondent, its Doctors and/or the claim assessor to further enquire whether 

the complainant’s disability can be removed by other medical treatment. In 

the absence of such a provision and following the respondent’s establishing 

that the complainant is indeed disabled, the respondent is liable to pay the 

complainant a disability benefit. The liability for such disability payment 

should be effected despite the fact that the complainant’s disability may be 

removed by other medical treatment (see Hiebner v Metal and Engineering 

Permanent Disability Scheme [2004] 2 BPLR S451 (PFA) and the authorities 

cited therein). I say this based on the premise that the respondent’s rules 

which form the basis for establishing a disability benefit payable are there to 

enforce a right to a disability benefit. Further, the respondent’s rules are 

binding on the respondent and the members, shareholders and officers of 

the respondent and on any person claiming in terms of the respondent’s 

rules or whose claim is derived from a person so claiming (see section 13).  

 

5.18 Therefore, it is clear that the complainant cannot be compelled to undergo 

medical treatments before the fund agrees to pay the benefit.       
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5.19 It is my findings that the respondent failed to properly consider the doctor’s 

submissions in respect of the complainant’s application for the benefit. There 

are sufficient grounds for a finding that the claims assessor’s decision was 

unreasonable on the medical evidence before him during the period when 

the complainant’s ill-health retirement application was declined. The various 

medical specialists at the time concluded that the complainant was 

incapable of efficiently discharging his duties through infirmity of mind or 

body.          

 

5.20 In the circumstances, the appropriate order of this Tribunal would be to 

direct the respondent, in terms of rule 25(1) of the respondent’s rules to pay 

a disability benefit.  

 
6 Relief 
 

6.1 The decision of the Eskom Pension and Provident Fund to decline 

the complainant an ill-health retirement benefit payable in terms of 

rule 25(1) is hereby set aside. 

 

6.2 The Eskom Pension and Provident Fund is hereby ordered to pay 

the complainant an ill-health retirement benefit payable in terms of 

rule 25(1), less amounts already paid and further less any 

deductions permitted by the Act, together with interest thereon at 

15,5% from 1 July 2005 until date of payment, within 14 days of 

the date of this determination.  

 

SIGNED IN JOHANNESBURG ON THIS  DAY OF              2008 
 
 
 
______________________________ 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR    


