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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

      Please quote our ref: PFA/EC/2773/05/LS 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”) – C v SALA PENSION FUND 
 
Introduction 
 
[1] This complaint concerns the calculation of the withdrawal benefit which 

you received from the fund. The complaint was received by this office on 
18 March 2005 and a letter acknowledging receipt thereof sent to you on 
31 March 2005. On 30 March 2005 a letter was dispatched to the 
respondent giving IT until 21 April 2005 to file a response to the complaint. 
The response dated 14 October 2005 was received on 14 October 2005. 
After considering the written submissions before me, I consider it 
unnecessary to hold a hearing in this matter. 

 
[2] On 11 October 2005, due to the lack of cooperation on the part of Old 

Mutual in providing us with certain information which had been requested 
on numerous occasions, I issued a determination ordering the fund to 
submit a copy of the rules to this office and further to provide a full 
breakdown of how your benefit was calculated indicating how the formula 
used in the calculation tied in with the rules.  

 
[3] Old Mutual Life Assurance Company (SA) Limited (“Old Mutual”) complied 

with my order on 14 October 2004. 
 
Complaint 
 
[4] You were employed by the City of Cape Town 1 July 1988 during which 

time you were a member of the SALA Pension Fund (“the fund”). On your 
resignation on 1 July 2004 you received a withdrawal benefit of           
R234 105.22 (R232 000 according to you) from the fund. 
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[5] You are unhappy with the benefit you received. You contend that in 

calculating the benefit the fund failed to apply the formula prescribed by 
the rules.  

 
Response 

 
[6] Old Mutual states that your benefit was calculated in terms of the formula 

in rule 1.42, namely, RxZxN where R represents a rate of 8%, Z 
represents the MEMBER’S FINAL SALARY and N the period of 
MEMBER’S PENSIONABLE SERVICE. 

 
[7] The final salary figure used was R90 949. Your pensionable service was 

16.0876 years. Therefore RxZxN = 8% x 90 949 x 16 = R234 105 to which 
late payment interest was added. The final benefit amounted to          
R235 359.89.  

 
[8] Old Mutual states that although “Final Salary” is defined in the rules as the 

AVERAGE ANNUAL SALARY earned and BONUS received by a member 
during the last year ending on the day before the member’s actual 
retirement date, the average salary used to calculate your benefit was the 
average salary over the last two years of your membership. (Old Mutual 
states that had your salary been calculated with reference to “Final Salary” 
as defined in the rules, the figure would have been R95 412 resulting in a 
benefit of R245 593.10, R11 487.86 greater than that which you received).  

 
[9] Old Mutual explains that at the time you left the service of your employer 

the fund was not in a financially sound position. For this reason the fund’s 
valuator submitted a scheme of arrangement to the Registrar of Pension 
Funds in terms of section 18 of the Act which among other things, 
provided for a change to the calculation of final salary from the average 
salary over the last year of membership to the average salary over the last 
2 years of membership.  

 
[10] According to Old Mutual the proposed scheme was approved in a letter 

dated 12 May 2003 received from one Tapiwa M Maswera of the 
Specialist Pensions – Actuarial Department of the Financial Services 
Board (“FSB”). The letter reads: 

 
“Refer (sic) to your letter dated 29 January 2003 which was addressed to Mr 
Jeremy Andrew. I apologise for the late reply, but your letter only came to me on 
1 May 2003. 
 
In principle I do not have any problem with the proposed funding plans and the 
benefit changes that you propose. I am however unclear about the legal aspect 
associated with the proposed reduction of benefits. I recommend that you satisfy 
yourself that they are in line with the Pension Funds Act and where relevant the 
Labour Law.” 
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[11] (The letter dated 29 January 2003 referred to is the letter from the fund’s 

valuator, Llewellyn de Jager, addressed to the Chief Actuary, Jeremy 
Andrew to which was attached the proposed new scheme of 
arrangement).  

 
[12] The fund states that from this letter it concluded that the requisite approval 

of the scheme had been obtained. 
 
[13] In the alternative, the fund relies on the provisions of rule 4.5 which allows 

the fund among other things to reduce future benefits in certain 
circumstances. Rule 4.5 reads: 

 
“ADEQUACY OF CONTRIBUTIONS 
 
If at any time the balances in the Accounts of the Fund are in the opinion of the 
VALUATOR, not adequate to provide the benefits in terms of these Rules, the 
VALUATOR, in consultation with the TRUSTEES, shall require either 
 
4.5.1 an additional contribution to be paid by the EMPLOYER at such time or 

times and of such amounts as decided upon between the VALUATOR 
and the TRUSTEES, or 

 
4.5.2 an increase in the future rate of EMPLOYER’S and/or MEMBER’S 

contributions, or 
 

4.5.3 a reduction in future benefits, or 
 

4.5.4 any combination of these alternatives.” 
 
[14] The fund concludes that your benefit was calculated ‘correctly’ and 

‘validly’. 
 
[15] It should be noted that subsequent to my determination, a rule amendment 

applied for in May 2005 by the trustees inter alia to change the definition of 
“Final Salary” (retrospectively with effect from 1 July 2003) to mean the 
average salary earned by and the bonus received by a member during the 
last 2 years of membership (precisely in line with the proposed new 
scheme submitted by the fund in terms of section 18 of the Act) was 
registered by the Registrar on 5 July 2006.  

 
 
Determination and reasons therefor 
 
The section 18 scheme 
 
[16] Section 18 of the Act to which the fund refers reads as follows: 
 

“(1) When any return under this Act indicates, in the opinion of the registrar, that a 
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registered fund is not in a sound financial condition, the registrar shall, save as 
provided in section twenty-nine, direct the fund to submit a scheme setting out the 
arrangements which have been made or which it is intended to make to bring the fund 
into a financially sound condition within a reasonable period, and the fund shall deposit 
such scheme with the registrar within three months from the date of receipt of the said 
direction, together with a report thereon by a valuator or, in the case of a fund to which 
the provisions of section seventeen apply, by the auditor of the fund. 

 
(1A)  When any return under this Act indicates a deficiency in a registered fund, the fund 

shall, within three months from the date of such return, submit a scheme to the registrar 
setting out the arrangements which have been made or which it is intended to make to 
eliminate the deficiency, together with a report thereon by a valuator. 

 
(2)   If a registrar finds that a scheme submitted in terms of subsection (1) or (1A) is not 

inconsistent with the provisions of this Act and is satisfied that the arrangements set out 
therein should suffice to accomplish the objects of this section, he shall approve the 
scheme. 

 
(3) If the registrar is not satisfied regarding the matters referred to in subsection (2), he 

shall request the fund to make such amendments to the scheme, or to submit such new 
scheme, as will enable him to be so satisfied, and the fund shall comply with the 
request within a period prescribed by the registrar, not being less than 30 days from the 
date of the request, and shall at the same time furnish to the registrar a report on such 
amendments or such new scheme by the valuator or auditor mentioned in subsections 
(1) and (1A), and the provisions of subsection (2) shall apply to any such amended 
scheme or new scheme which the fund may submit. 

 
(4) The fund shall carry out the terms of any scheme approved by the registrar under this 

section: Provided that— 
 

(a) the registrar may, if he is satisfied that none of the objects of this section 
would be thereby prejudiced, permit the said fund to amend such 
scheme from time to time; 

 
(b) if any return deposited with the registrar during the currency of such 

scheme in terms of this Act shows, in the opinion of the registrar, that the 
scheme is unlikely to accomplish the objects of this section, he may 
withdraw his approval of the scheme, and the fund concerned shall, 
within three months thereafter, prepare a further scheme, to which the 
provisions of this section shall apply; and 

 
(c) if any such return shows, in the opinion of the registrar, that the financial 

condition of the fund is no longer unsound, he shall communicate with 
the principal officer of the fund to that effect and on receipt of such 
communication the obligations of the fund in respect of that scheme shall 
terminate immediately.” 

 
[17] What is clear from the section is that the Registrar’s approval is required in 

order to implement a scheme submitted in terms thereof. (See in particular 
paragraphs (2) and (4) which refer to approval of the scheme by the 
Registrar). 

 
[18] There are two problems with the letter of 13 May 2003 received from the 

FSB upon which the fund seeks to rely. 
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[19] Firstly the letter is not from the Registrar but from one of the actuaries of 

the specialist pensions department. Section 18 specifically requires the 
approval of the Registrar.  

 
[20] Secondly, I am not satisfied that the content of the letter constituted 

‘approval’ as required by section 18. The writer states that he does not, in 
principle, have any problem with the proposed funding plans. This, in my 
opinion, does not constitute an unequivocal statement of approval. On 
both counts, I do not think that the fund is entitled to rely on the letter. The 
import of this is that there was no approval of the section 18 scheme 
submitted by the trustees. As such, the fund had no authority to implement 
it.  

 
Rule 4.5.3 and the rule amendment 
 
[21] Although rule 4.5.3 to which the fund refers envisages the reduction of 

future benefits, such would nevertheless still require the trustees to 
register a rule amendment or obtain approval from the Registrar in terms 
of section 18 to effect the reduction. In other words the import of rule 4.5.3 
is not that the trustees may simply reduce benefits when the fund 
experiences financial difficulties.  This would be contrary to section 37A(1) 
of the Act. Only a rule amendment registered by the Registrar or a section 
18 scheme approved by the Registrar can lawfully and validly alter 
benefits payable in terms of the rules. 

 
[22] The fund did subsequently apply to the Registrar to register the requisite 

rule amendment. However the amendment was only registered in July 
2006 - some 2 years after you resigned.  

 
[23] I note that the rule amendment applies retrospectively with effect from 1 

July 2003, prior to your resignation. However a rule amendment cannot 
interfere with vested rights. Your right to a benefit vested on the date of 
your withdrawal from the fund on 1 July 2004 at which time the rule 
amendment had not yet been registered. Therefore it had no application to 
you.  

 
[24] In the absence of an approved section 18 scheme and registered rule 

amendment at the time you withdrew from the fund, “Final Salary” as 
defined in the rules was applicable to you, namely, the average annual 
salary earned by and the annual bonus received by you during the last 
year of your membership. The fund states that your final salary in terms of 
this definition would have been R95 412 resulting in a benefit of          
R245 593.10, R11 487.86 greater than that which you received.  
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Relief 
 
[25] In the result I make the following order: 
 

 The fund is ordered to pay the complainant the sum of          
R11 487.86 together with interest thereon at the prescribed rate 
of 15,5% from the date of this ruling to the date of payment.  

 
 
DATED AT CAPE TOWN ON THIS THE       DAY OF      2006. 
 
Yours faithfully 
 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 


