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    Please quote our ref: PFA/NW/20066/2007/MD 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): A V MAPHOSA (“the 
complainant”) v PRIVATE SECURITY SECTOR PROVIDENT FUND 
(“the first respondent”) AND CHEETAH SECURITY CONSULTANTS 
CC (“the second respondent”) 

  
 

1. Introduction 
 

1.1 This complaint concerns the allegation of failure by the second 
respondent to pay contributions to the first respondent on behalf of 
the complainant, and the first respondent’s consequent inability to 
pay the complainant’s entire withdrawal benefit. 

 
1.2 The complaint was received by this office on 14 November 2007. 

On 23 January 2008, a letter acknowledging receipt thereof was 
sent to the complainant.  On the same date, this complaint was 
dispatched to the respondents to file their responses on 21 
February 2008.   A response dated 5 March 2008 was received 
from the first respondent.  On 4 April 2008, the second respondent 
was reminded to file its response by close of business on 9 April 
2008.  This office received a response dated 9 April 2008 from the 
second respondent.  On 10 April 2008, a letter was dispatched to 
the complainant requesting him to file his reply to the respondents’ 
responses and a reply was received on the same date from the 
complainant.  
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1.3 Having considered the written submissions before me, I find it 
unnecessary to hold a hearing.  My determination and reasons 
therefor appear below. 

 
 

2. Factual Background 
 

2.1 The complainant was employed as a security officer by the 
second respondent from 2002 until 31 March 2007 when his 
services were terminated. The complainant became a member of 
the first respondent by virtue of the said employment. 

 
2.2 Subsequent to the termination of his employment, the complainant 

approached the first respondent in order to claim his withdrawal 
benefit but never got a positive response and has to date not 
received his withdrawal benefit.  

 
 

3. Complaint 
 

3.1 The complainant is aggrieved by the non payment of his 
withdrawal benefit by the respondents. He further states that, he 
was surprised to learn that the second respondent last submitted 
contribution schedules to the first respondent in December 2005. 
 

3.2 The complainant requests this office to recover his withdrawal 
benefit from the respondents. 

 
 

4. Response 
 

4.1 First respondent’s response 
 

4.1.1 This office received a response from Mrs Laura Kukard, a 
divisional director of the first respondent. 
 

4.1.2 She submits that the last time that the second respondent 
submitted contribution schedules was in December 2005 and for 
that reason, the first respondent could not pay out the 
complainant’s withdrawal benefit. 

 
4.1.3 She further states that, a case has been lodged with this office by 

the fund against the second respondent, with reference number 
PFA/GA/15521/MR. 
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4.2 Second respondent’s response 
 

4.2.1 Mr A.W Botes submitted a response on behalf of the second 
respondent. 
 

4.2.2 He states that, the second respondent has experienced dire 
financial difficulties as a result of loss of significant contracts and 
that the second respondent is in the process of rescuing itself from 
this quagmire. 

 
4.2.3 Essentially, the second respondent does not dispute the fact that it 

has failed to submit contribution schedules and payments to the 
first respondent, resulting into its failure to pay the complainant’s 
withdrawal benefit. 

 
 
5. Determination and reasons therefor 

 
5.1 The issue that falls to be determined, in my view, is whether the 

second respondent failed to perform its duties properly, having 
due regard to its failure to pay over the complainant’s 
contributions to the first respondent. 

 
5.2 Section 13A of the Act provides that the employer of any member 

of a registered fund shall pay the following to the fund in full, 
namely: 

 
“(a) any contribution which, in terms of the rules of the fund, is to be 
 
      deducted from the member’s remuneration; and 
 
“(b) any contribution for which the employer is liable in terms of those rules.” 
 

5.3 Section 13A (3) (a) (i) also states that such contribution must be 
paid directly into the fund’s account and section13 A (3) (a) (ii) 
states that the contributions must be paid directly to the fund in 
such a manner as to have the fund receive the contribution not 
later than seven days after the end of that month for which such a 
contribution is payable. If the employer fails to transmit 
contributions to the fund within the prescribed period, interest at 
the usury rate is payable thereon by the employer.  Section 13A(7) 
provides that interest at the rate prescribed by the Minister of 
Finance shall be payable on the amount of any contribution not 
transmitted by the employer or received by the fund before the 
expiration period prescribed therefore in section 13A(3)(a)(i) and 
(ii). 
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5.4 The issue of failure by the employer to effect payment of 

contributions to the fund, on behalf of its employees has been 
canvassed by the Cape High Court in Orion Money Purchase 
Pension Fund (SA) v Pension Funds Adjudicator and Others 
[2002] 9 BPLR 3880 (C) at 3839 F-G.  The court held in that case 
that the members were entitled to claim the loss of their benefits 
from the employer and the employer was ordered to effect 
payment thereof.   
 

5.5 In casu, the appropriate relief is that which has the effect of 
placing the complainant in the position he would have been had 
the second respondent regularly and timeously paid the 
contributions to the first respondent. 

 
 
6. Relief 
 
6.1 In the result, I make the following order: 

 
6.1.1 The first respondent is hereby ordered to pay to the complainant 

the amount of the withdrawal benefit it is currently holding, within 
7 days of this determination; 
 

6.1.2 The first respondent is ordered to compute the value of the 
withdrawal benefit that the complainant would have been entitled 
to had had the second respondent timeously made the 
contributions in terms of the rules, less amounts paid in terms of 
paragraph 6.1.1 supra, and less any deductions permitted by the 
Act, together with interest calculated at 15,5% per annum from 1 
May 2006 until date of payment and to inform the complainant, 
this office and the second respondent of such amount, within 21 
days of this determination; 

 
6.1.3 The second respondent is directed to pay to the complainant the 

amount of the benefit computed in paragraph 6.1.2 supra, within 
7 days of receiving the computation from the first respondent, with 
interest thereon calculated at 15.5% per annum from 1 May 2007 
until the date of payment. 
 
 
 

Dated at JOHANNESBURG on this the        day of    2008 
 
 
Yours faithfully 
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______________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 

 
 

 
 

 
 

 
 
 

 


