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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): MA MBEWE (“the complainant”) 
v MINEWORKERS PROVIDENT FUND (“first respondent”) AND 
DRIEFONTEIN GOLD MINE (“second respondent”) 

 
1. Introduction  
 
[1.1] The complaint concerns the alleged improper distribution of a death 

benefit by the first respondent following the death of the complainant’s 
husband, Mr BS Manganyi (“the deceased”).  

 
[1.2] The complaint was received by this office on 19 October 2005. On 20 

October 2005 we sought a reformulation of the complaint. The 
reformulated complaint was received by this office on 8 December 2005 
and unfortunately there is no indication that a letter acknowledging receipt 
thereof was sent to the complainant. On 8 September 2006 letters were 
dispatched to the respondents giving them until 29 September 2006 to 
submit their responses to the complaint. This office received responses 
from the first respondent on 28 June 2007 and from the second 
respondent on 2 November 2006. The second respondent’s response was 
forwarded to the complainant on 21 November 2006 and the first 
respondent’s response was forwarded to him on 12 July 2007. The 
complainant’s further submissions were sought by 19 July 2007, in the 
event that she wished to make any. To date no further submissions were 



 

 

2

made. 
 
[1.3] After considering the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 
background facts are well known to all the parties, only those facts that are 
pertinent to the issues raised herein shall be repeated. The determination 
and reasons therefor appear below. 

 
2. Factual Background 
 
[2.1] The complainant is the wife of the deceased who passed away on 11 

February 2002. The deceased was employed by the second respondent, 
and was a member of the first respondent by virtue of his employment, at 
the time of his death. Upon his death, a lump sum death benefit of R109 
485.93 became available for distribution. 

 
3. Complaint 
 
[3.1] The complaint is that the trustees of the first respondent failed to pay the 

complainant a portion of the death benefit. The complainant contends that 
she was married to the deceased in terms of customary law from 1983 
until he passed away. The complainant submitted that the deceased 
nominated her as his sole beneficiary of his benefit. The complainant, 
however, stated that the trustees decided to pay the amount of the death 
benefit to the deceased’s first wife, Mrs Noria Mahumani, who she 
submitted the deceased had divorced before he passed away.  

 
[3.2] Therefore, the complainant is not satisfied with the fact that she was 

excluded from receiving a portion of the death benefit even though she 
was married to the deceased and he nominated her as his sole 
beneficiary. Moreover, the complainant is not satisfied with the fact that 
she had not been granted a power to manage the deceased’s estate.  

 
4. Responses 
 
    First respondent’s response  
 
[4.1] Mr S Mbili, the acting principal executive officer of the first respondent, 

filed a response on its behalf. He submitted that the trustees of the first 
respondent have made a final decision regarding the distribution of the 
death benefit on the basis of the information provided by the deceased 
and after visiting the deceased’s family in Giyani. He stated that it was 
established during the interviews with the deceased’s family that the 
deceased was married to Mrs Mashau Noria Mahumani (in terms of civil 
law) at the time of the deceased’s death. He further stated that the 
trustees discovered that the deceased paid lobola for the complainant 
even though he was still married to Mrs Mashau Noria Mahumani.  He 
pointed out that a letter from a tribal headman was submitted in order to 
attest to this fact. 
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[4.2] Further, he submitted that the deceased’s family confirmed that the 
deceased had two wives and that sworn affidavits were submitted in this 
regard. He further stated that the deceased’s family indicated that the 
deceased had one major child, Soyaphi Simon Manganye with his first 
wife, Mrs Noria Muhamani.  

 
[4.3] Mr Mbili submitted a breakdown of the deceased’s death benefit which 

reads as follows: 
 
 “Total Benefit:    109 485.93 

 Less Tax:       7 068.39 
 Net Benefit:   102 417.54 
 Plus late payment interest:    21 440.21 
 Total benefit due:  123 857.75 
 Total payments made:  123 857.75”  

 
[4.4] He indicated that the amount of the death benefit that was allocated to the 

deceased’s first wife, Mrs N Mahumani was paid as follows: 
 
 “Date Paid  Amount 

 24/06/03  R19 040.26 
 24/06/02    R6 891.35 
 02/04/03       R400.00 
 03/12/03     R4000.00 
 22/12/06  R19 639.96 
 Total payments R49 971.57” 
 

[4.5] He further indicated that the complainant received an amount of R60 
440.50 which was paid as follows: 

 
 “Date Paid  Amount 

 22/12/06  R19 639.96 
 22/12/06  R14 950.31 (R11 291.35 + R3 658 96- late payment interest) 
 22/12/06  R25 850.23 (R19 040.26 + R6 809.97- late payment interest) 
 Total payments R60 440.50” 
 

[4.6] Moreover, he stated that the deceased’s major child, Simon Manganye 
received an amount of R13 445.68 which was paid as follows: 

 
 “Date Paid  Amount 

 24/06/02  R3 445.68 
 03/12/03     R200.00 
 03/12/03  R9 800.00 
 Total payments R13 445.68” 
 
 
 

Second respondent’s response 
 
[4.7] It was submitted on behalf of the second respondent that the first 

respondent has its own ways of identifying beneficiaries. It was indicated 
that there are rules to ensure that all claimants have an equal opportunity 
to submit their claims regardless of who was nominated as a beneficiary in 
the nomination form. Further, it was pointed out that the second 
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respondent is not in position to clarify how the first respondent identified 
the beneficiaries and that the first respondent will be able to clarify this 
issue.  

 
5. Determination and reasons therefore 
 
[5.1] The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of a “dependant” in section 1. The primary 
purpose of this section is to protect those who were financially dependant 
on the deceased during his lifetime. In effect, section 37C overrides the 
freedom of testation of the deceased. Thus, although the deceased may 
have expressed an intention to benefit a certain nominated beneficiary in 
his nomination form, it does not necessarily imply that the whole amount of 
the benefit will in fact be awarded to her because the deceased’s intention 
as contained in his nomination form is only one of the factors taken into 
consideration when allocating a death benefit (see Mashazi v African 
Products Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W) at 
3705J-3706C). It is the board’s responsibility when dealing with the 
payment of death benefits to conduct a thorough investigation to 
determine the beneficiaries, to thereafter decide on an equitable 
distribution and finally to decide on the most appropriate mode of payment 
of the benefit payable. 

 
[5.2]  The duties of the board in this regard were cogently summarized in 

Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at 
paragraphs 24 and 25, as follows: 

 
“When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors:  
 

• the age of the dependants; 
• the relationship with the deceased; 
• the extent of dependency; 
• the wishes of the deceased placed either in the nomination 

and/or his last will; and 
• financial affairs of the dependants including their future earning 

capacity potential. 
 

In making their decision, trustees need to consider all relevant information and 
ignore irrelevant facts. Further, the trustees must not rigidly adhere to a policy or 
fetter their discretion in any other way.”  
 

[5.3] Section 37C(1)(bA) of the Act deals with a situation where there are both 
dependants and nominees. The apposite portion of section 37C(1)(bA) of 
the Act reads as follows: 

 
“If a member has a dependant and the member has also designated in writing to 

the fund a nominee to receive the benefit or such portion of the benefit as is 
specified by the member in writing to the fund, the fund shall within twelve 
months of the death of such member pay the benefit or such portion thereof to 
such dependant or nominee in such proportions as the board may deem 
equitable… .” 
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[5.4] The Act clearly confers a discretion on the board where a deceased 
member is survived by both dependants and a nominee to distribute the 
benefit in such proportions as the board may deem equitable.  

 
[5.5] The apposite portion of section 1 of the Act defines a “dependant” in the 

following terms:  
 

“dependant”, in relation to a member, means- 

 
(a) a person in respect of whom the member is legally liable for 

maintenance; 
 
(b)  a person in respect of whom the member is not legally liable for 

maintenance, if such person- 
 

(i)   … 
 
(ii)  is the spouse of the member, including a party to a 

customary union according to Black law and custom or to a 
union recognized as a marriage under the tenets of any 
Asiatic religion; 

 
(c) a person in respect of whom the member would have become legally 

liable for maintenance, had the member not died.”                         
 

[5.6] The issue which falls for determination is whether the trustees exercised 
their discretion properly in the distribution of the death benefit by allegedly 
excluding the complainant from receiving a portion of the death benefit. 
The complainant submitted that the deceased nominated her as the sole 
beneficiary of his benefit. She further alleged that the trustees decided to 
pay the amount of the death benefit to the deceased’s first wife, Mrs Noria 
Mahumani who the deceased divorced before he passed away, to her 
exclusion. 

 
[5.7] However, it is clear that the trustees of the first respondent have 

reconsidered their decision after visiting the deceased’s family in Giyani. 
The trustees discovered that the deceased was married to one Mrs Noria 
Mahumani. They also confirmed that the deceased paid lobola for the 
complainant before he passed away.  It follows that Mrs Noria Mahumani 
qualifies as a dependant of the deceased as she was married to him and 
she was a person in respect of whom the deceased was legally liable to 
maintain. Although the letter from the tribal chief confirmed that the 
deceased divorced Mrs Noria Mahumani, the deceased was ordered to 
maintain Mrs Noria Mahumani and her son, Simon Manganye. Further, 
according to the evidence before me there was no dissolution of the civil 
marriage between the deceased and Mrs Noria Mahumani by a civil court. 
It is also clear that the complainant did not submit anything to dispute the 
fact that Mrs Noria Muhamani was dependant on the deceased or that the 
deceased was required to maintain her and their major son. 

 
[5.8] Further, the fact the deceased divorced Mrs Noria Muhamani is not 

decisive in determining whether or not she was dependent upon the 
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deceased. Moreover, it is clear that the complainant has been paid her 
portion of the death benefit as confirmed by the first respondent. It was 
indicated that the complainant was paid an amount of R60 440.50 
following the death of the deceased. This office requested the complainant 
to file her further submissions, in the event that she wished do so. It is 
clear that the complainant failed to submit anything to dispute the first 
respondent’s submission that her portion of the death benefit had been 
paid. Accordingly, we can therefore conclude that the complainant has 
been paid her portion of the death benefit. As stated above, the wishes of 
the deceased as stated in his nomination form is but one factor that is to 
be taken into account as trustees have to give due consideration to the 
circle of beneficiaries and the extent of their dependency on the deceased 
(see Mashazi-supra).  

 
[5.9] In terms of section 1 of the Act, any complaint lodged with this office must 

relate to one of three aspects of a pension fund organization, namely, the 
administration of the fund, the investment of its funds or the interpretation 
and application of its rules and thereafter the complainant need to make 
one of four allegations in his/her complaint as set out in section 1(a)-(d) of 
the Act. The complainant’s complaint regarding the failure of the first 
respondent to grant her power to manage the deceased’s estate is not a 
complaint as defined in the Act. 

 
[5.10] I am satisfied that the board of trustees of the first respondent has acted 

reasonably and has properly applied their minds to all relevant factors and 
ignored irrelevant factors. There is nothing which indicates that the board 
of trustees has fettered its discretion in any away. It is clear that the board 
considered the fact that the deceased was required to maintain his first 
wife and his son and has attached due weight to the fact that the 
complainant was married to the deceased and was nominated as his 
beneficiary. Therefore, I am of the view that the distribution of the death 
benefit is equitable and I have no reason to interfere with the decision of 
the first respondent. 

 
[5.11] In the result, the complaint cannot succeed. 

 
 
Dated at Johannesburg on this the             days of                              2008 
 
 
Yours faithfully 
 
 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


