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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 1956 (“the Act”): KUNENE (“the complainant”) v SOUTH AFRICAN 
RETIREMENT ANNUITY FUND (“the first respondent”) & OLD MUTUAL 
(“the second respondent”) 
 
1. Introduction 
 
      1.1    The complaint concerns the death benefit amount payable by the first 

respondent upon the death of its member, Mr. M A Kunene (“the 
deceased”). 

 
1.2    An initial complaint was received by this office on 23 November 2006; 

thereafter a letter from this office acknowledging receipt thereof was 
sent to the complainant and dated 13 December 2006. On the same 
date, a letter was dispatched to the first respondent notifying them 
about the complaint and giving it until 12 January 2006 to submit its 
response to the complaint. A response was received from the fund on 
27 December 2006. 

 
1.3    As the background facts are well known to the parties, only facts that 

are relevant to the issues raised herein shall be repeated.  
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2. Factual background 
 
     2.1    The deceased passed away on 26 April 2006.The complainant is the 

wife of the deceased. The complainant states that upon the death of 
the deceased, she submitted a claim to the first respondent. The first 
respondent then replied to the complainant stating that the board of 
trustees of the first respondent have decided to pay 100% of the 
proceeds to the complainant, the first respondent further requested the 
complainant to advice them on the option she would like them to pay 
the proceeds. The options given to the complainant were as follows: 

 
     2.2 The full proceeds may be used to purchase an annuity pay payable to 

the complainant in equal monthly installments. 
 
     2.3   One third of the amount may be taken in cash and the balance of the 

proceeds must be used to purchase an annuity, payable in equal 
monthly installments. The first respondent advised the complainant 
that there were other options available to her and should she want to 
discuss these options she should contact a financial adviser.  

 
     
     2.4    After considering all the relevant factors, it is considered unnecessary 

to hold a hearing in this matter, the determination and reasons thereof 
appear below. 

  
3. The complaint 
 
     3.1 The complainant believes that the total proceeds from the fund is R152 

681.00 as opposed to the R100 075.29 that the first respondent is 
willing to pay. The complainant bases her belief on the benefit 
schedule that was issued to the deceased when he first took out the 
policy with the first respondent. 

 
4. The response 
 
      4.1 The first respondent states that the benefit schedule that the 

complainant is basing her complaint on was issued when the deceased 
joined the first respondent with a guarantee retirement capital amount 
of R45 720.00 and projected illustrative values which were not 
guaranteed. The R152 681.00 which the complainant mentions was a 
non-guaranteed projected illustrative value at vesting date of the 
policy. Further, the first respondent states that at the time of the 
deceased’s death, the available death value was calculated at R100 
075.29. Even further, the first respondent states that the complainant 
was called and explained to that she needed to exercise an annuity 
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option in order for the claim to be processed, to which the complainant 
disagreed with the first respondent.  

 
 
5. Determination and reasons thereof 
 
     5.1   The question of whether a fund should pay illustrative benefits or            

guaranteed benefits was fully canvassed in Central Retirement Annuity             
Fund v Adjudicator of Pension Funds and Others [2005] 8 BPLR 655             
(C), this was a High Court appeal where the Judge overturned the             
Adjudicator’s determination that the non fulfillment of the amount             
contained in the initial illustrative value benefit document was based             
on unreasonable acts or omissions on the part of the applicant. In             
stating his reasons for overturning the Adjudicator’s determination the 
Judge said as follows: “Sanlam Life continued to communicate with the 
second respondent about the benefits. As the returns began to decline 
from 1997 onwards, these decreases were reflected in documentation 
provided to the second respondent by way of further illustrative 
values”. 

 
5.2    The policy in this case was taken out in 1987, the inflation rate at that 

time was in the region of 15% to 16%, thus when the ‘illustrations’ of 
the future maturity benefits were calculated in 1987, this was done 
assuming an average portfolio growth rate of 15% per annum, that the 
member will survive the 20 years and pay the contractual contributions 
when due until 01 January 2007, that the level of the smoothed bonus 
rate used in the initial calculation of the illustrative values will remain 
the same until vesting date as well as the annuity rate, to the date of 
retirement 

 
 

5.3       None of the aforementioned assumptions materialized as a result of 
the inflation rate that has progressively been managed downwards with 
the result that nominal returns (when measured over the longer term) 
are generally lower when compared to illustrative assumptions. As a 
result, the internal rate of return on the policy since 1987 to date of 
death was calculated as 12.41% per annum. Further, the member did 
not survive the contractual term and died on 26 April 2006, premium 
ceased on 27 March 2006. 

 
 

5.4   In applying the same principle that the Judge applied in the Central   
retirement annuity case above, the complainant’s view that the 
proceeds that she is entitled to from the second respondent should 
amount to R152 681.00 is incorrect. The R152 681.00 reflected on the 
benefit schedule was merely an illustrative benefit which included 
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vesting and claim bonuses and depended highly on inflation. It was 
explicitly stated in the benefit schedule under the statement of 
assumption that the projected values are not guaranteed and are 
subject to certain conditions that were outlined on the benefit schedule. 
Based on this the complainant cannot claim for the R152 681.00 
amount which was a mere illustrative and not a guaranteed benefit 

 
6.       In this instance the complainant’s application cannot succeed, the           

application is hereby dismissed.  
  
  

 
DATED AT JOHANNESBURG ON THIS THE     DAY OF      2007 
 
 
Yours faithfully  
 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 
 

 
 


