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RE:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956 (“the Act”): K D POTSANE (“the 
complainant”) v INTERFLORA AFRICAN AREAS LIMITED (“the first 
respondent”) / INTERFLORA AFRICAN AREAS LIMITED PROVIDENT 
FUND (“the second respondent”) & LIBERTY LIFE (“the third 
respondent”)  

  
1. Introduction 
 
1.1 This complaint concerns the allocation and distribution of a benefit arising 

from the death of the complainant’s estranged wife, Mrs Yvonne Kedibone 
Potsane (“the deceased”).  

 
1.2 The complaint was received by this office on 15 December 2005 and a 

letter acknowledging receipt thereof was sent to the complainant on 7 
February 2006. On the same date letters were dispatched to the 
respective respondents giving each until 28 February 2006 to file a 
response to the complaint. A response dated 13 February 2006 on behalf 
of the second respondent and the first respondent were received on 23 
February 2006. On 2 March 2006 a letter was addressed to the 
complainant requesting him to file a reply to the response by no later than 
9 March 2006. A reply dated 9 March 2006 was received from the 
complainant on the same date.  

 
1.3   After reviewing the written submissions, it is considered unnecessary to 
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hold a hearing in this matter. The determination and reasons therefor 
appear below. 

  
2. Facts in brief 
 
2.1 The complainant was married to the deceased, who, during her lifetime, 

was a member of the second respondent. Upon the deceased’s death on 
19 January 2003, a benefit (it is not apparent from the papers what the 
amount of the benefit was) became payable by the second respondent. 
The trustees of the second respondent allocated and distributed 100% of 
the benefit to the deceased’s minor son, Marvin Mosikidi, to be placed in 
trust for his benefit. The allocation and the distribution by the second 
respondent’s trustees now form the subject-matter of this complaint.   

 
3. Complaint 
 
3.1 The complainant is aggrieved by the manner in which the board of 

trustees of the second respondent have allocated and distributed the 
death benefit. He avers that notwithstanding the fact that he was legally 
married to the deceased at the time of her death, the trustees have 
allocated the benefit without consulting him  and have excluded him from 
the allocation for reasons unknown to him.   

   
4. Response 
 
4.1 The second respondent in its response states that during the course of its 

investigations, it established the existence of a minor son of the deceased, 
one Marvin Mosikidi who was solely dependent on the deceased for 
maintenance, support and upkeep. It was further established, so say the 
trustees, that the minor child was not fathered by the complainant.  

 
4.2 The trustees further contend that it was established that at the time of the 

deceased’s death, the complainant was in fact cohabiting with another 
woman and had been so cohabiting for a period of at least two years prior 
to the deceased’s death. It is further averred by the trustees that the 
deceased was in fact in the process of issuing summons for divorce 
against the complainant and that she had not withdrawn the summons at 
the time of her death. The trustees further state that at the time of her 
death, the deceased had in fact instituted proceedings for maintenance 
against the complainant. 

 
4.3 In allocating the benefit in the manner in which they did, the trustees argue 

that they took cognizance of the fact that the complainant qualified as a 
dependant in terms of the Act by virtue of his marriage to the deceased, 
but in view of the existence of the minor child, who, because of his young 
age, depended solely on the deceased for maintenance, they took the 
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view that the maintenance needs of the minor child took precedence over 
those of your client. The trustees also make the point that the complainant 
was not dependent on the deceased for maintenance at the time of the 
deceased’s death.     

 
4.4 The trustees further state that they considered the relationship which the 

complainant had with the deceased including the fact that they were 
estranged and that the deceased had initiated divorce proceedings 
against him  at the time of her death. 

 
4.5 In the final analysis the trustees seek that I dismiss the complainant’s 

complaint. 
 
5. Determination and reasons therefor 
 
5.1 Section 37C creates a mandatory statutory regime for the distribution of 

the death benefits that overrides freedom of testation or nomination on the 
part of the deceased. The aim of the section is to create an equitable 
division of resources among an extended class of dependants and 
nominated beneficiaries with an interest in the financial resources of the 
deceased. The section casts the net wide providing a pool of potential 
beneficiaries who must be considered. In exercising its discretion, the 
board of trustees is not bound to include all potential beneficiaries in the 
actual distribution. The inclusion or otherwise of specific beneficiaries, as 
well as the proportions in which they share, must be determined in 
accordance with the principles of equity which are not defined in the Act. 
However, general principles have crystallised over the years, which may 
be of some use as broad guidelines. These have been discussed in more 
detail in other determinations of this tribunal and for present purposes a 
summary of these factors will suffice. In order to act equitably, the fund 
should have regard to the following (this is not an exhaustive list):   

 

• the age of the parties; 
 

• the relationship with the deceased;  
 

• the extent of dependency ; 
 

• the value of the benefit; 
 

• the financial affairs of the dependants; and 
 

• the future earning potential and prospects of the dependants.  
 
 
5.2 Section 1 of the Act defines a dependant as a person in respect of whom 
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the member is legally liable for maintenance or a person in respect of 
whom the member is not legally liable for maintenance if such person was, 
in the opinion of the trustees, in fact dependent on the member for 
maintenance; is a spouse or a child of the member. Posthumous children 
also catered for in terms of the definition.  

 
5.3 The complainant and the deceased’s minor son are both candidates for 

consideration in a distribution of the benefits.  He and the deceased’s 
minor son qualify because they fall within the definition of a dependant in 
terms of section1(a). 

 
5.4 In exercising their discretion, the trustees are required to consider relevant 

factors and ignore irrelevant facts. Further, the trustees are required to 
exercise that discretionary power properly and not fetter their discretion. 
(See Sithole vs ICS Provident Fund & Another [2004] 4 BPLR 430 (PFA)).  

 
5.5 As previously stated, what is required of the second respondent is to make 

an equitable distribution by taking into consideration all the relevant 
factors and disregarding irrelevant ones. The trustees in casu justified 
their distribution as follows:  

 
[5.5.1) The complainant was the deceased’s husband from whom she was 

separated and estranged at the time of her death. Furthermore, the 
deceased had instituted divorce proceedings against the 
complainant. The complainant was not, at the time of the 
deceased’s death, financially dependent on the deceased for 
maintenance.   

 
[5.5.2] The trustees took into consideration the age of the deceased’s 

minor child who was not fathered by the complainant and the fact 
that the child was solely and wholly dependent on the deceased for 
maintenance at the time of her death.  

 
5.6 It is common cause that the complainant was married to the deceased at 

the time of her death and thus fell within the definition of a dependant in 
terms of paragraph 1(b)(ii) of the definition. It is also common cause that 
the complainant was estranged from his wife and was living with another 
woman for at least two years prior to the demise of the deceased. The 
trustees were aware of the complainant’s existence and marital status at 
the time of the exercise of their discretion to allocate the benefit but 
discounted payment to the complainant because of the breakdown of his 
relationship with the deceased coupled with the fact that it was patently 
clear that the complainant was not financially dependent on the deceased 
for maintenance at the time of her death.   

 
5.7 The trustees paid the benefit to the deceased’s minor child by creating a 
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trust arrangement for him. 
 
5.8 I am satisfied that there is no evidence that the trustees did not exercise 

their discretion properly. As stated, the test is not whether I agree with the 
decision of the fund or not, but rather whether the discretion has been 
properly exercised. On the facts before me, the second respondent 
considered all relevant factors and discarded irrelevant factors. The 
decision to award 100% of the benefit to the deceased’s minor child does 
not, in my view, constitute an improper exercise of the discretion by the 
board of trustees. Furthermore, there is no evidence before me to suggest 
bias on the part of the board of trustees. 

 
5.9 For these reasons, I am satisfied that there are no legal grounds upon 

which to set aside the second respondent’s decision. 
 
5.10 In the result, the complainant’s complaint cannot succeed.  
 
 
DATED at JOHANNESBURG on this             day of                                2007. 
 
 
Yours faithfully 
 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

 

 

 


