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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): P Shenxane (“the complainant”) v South 
African Retirement Annuity Fund (“the first respondent”) and Old Mutual 
Life Assurance Company (South Africa) Limited (“the second 
respondent”)  
 
1. Introduction 
 
1.1 The complaint concerns the first respondent’s refusal to pay the 

complainant her full fund share in a cash lump sum. 
 
1.2 The complaint was received by this office on 8 September 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 23 October 
2006. On the same date letters were dispatched to the respondents, 
giving them until 24 November 2006 to file the responses to the 
complaint. The responses were received on 26 October 2006. The 
respondents sent copies of their responses directly to the complainant. 
However, no reply has been received from the complainant. 

 
1.3 After reviewing the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter. My determination and 
reasons therefor appear below.   
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2. Complaint 
 
2.1 The complainant states that she commenced contributing to the first 

respondent on 1 September 1985 at the rate of R40.00 per month, by 
virtue of regular deductions from her salary. The monthly contributions 
amounted to R272.98 by 1 July 2007. She is still in employment. 

 
2.2 The complaint states that she has been advised by the first respondent 

that upon her retirement, it is to pay her a lump sum benefit of R20 
365.22 and a life-long monthly pension of R229.00. She states that she is 
not happy with this and wants this tribunal to assist her in obtaining 
access to the full benefit in cash as she feels it is her money and she is 
entitled to it. 

 
3. Response 
 
3.1 The second respondent states that the contract, which includes the first 

respondent, terminated on 1 September 2006 and the retirement benefit 
options became available to the complainant. It states that it cannot 
accede to the complainant’s request to pay her the full benefit in cash as 
it is restricted by the definition of “Retirement Annuity Fund” in the Income 
Tax Act, 1962. In terms of this definition not more than one-third of the 
benefit may be paid in cash except where the annual amount of the 
annuity does not exceed R1 800 or such other amount as the Minister of 
Finance may from time to time fix by proclamation.  

 
3.2 The second respondent states that the full benefit amounts to R64 873.30 

of   which   the   complainant   may   receive   a   maximum  of   one - 
third, R21 624.43, in cash and the balance will be utilized to provide her  
with an income for life. The second respondent states no application for 
benefits has been received from the complainant.    

   
 
4. Determination and reasons therefor 
 
4.1 Rule 4.4 on commutation provides:  
 
  “(a) In respect of a MEMBER 
 

The MEMBER shall have the option of commuting for a single payment not 
more than one–third of the life annuity to which he is entitled, subject to the  
conditions as set out in the ANNUITY POLICY.” 

 
4.2 Section 13 of the Act sets out the binding force of fund rules. As the 

Supreme Court of Appeal stated in Tek Corporation Provident Fund and 
Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28] the trustees 
may only do with the fund’s assets what is set forth in the rules.  Thus, if 
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what they propose to do is not within the powers conferred on them by 
the rules, they may not do it.  

 
4.3 Further, paragraph 4 of part 1 of the policy details document, states: 
 
  “… 
 

The annuitant may elect to take up to one-third of the value of the annuity due to 
him in the form of a cash lump sum.  
 
…” 

 
4.4 Therefore, the limitations imposed by law and the rules of the retirement 

annuity fund from which the complainant is to retire prevents the 
complainant from receiving her full fund share in cash. A maximum of 
one-third may be paid to her in cash and the balance must be used to 
purchase a pension. 

 
5. Relief 
   
5.1 The complaint is dismissed.  
 
Dated at Cape Town on this the               day of                                  2008.  
 
Yours faithfully 
 
 
 

Mamodupi Mohlala 
Pension Funds Adjudicator 
 


