
  

 

 

 

 

 
M Mohlala (Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant 
Adjudicator), R Maharaj   (Snr Assistant Adjudicator), M Ndaba (Snr Assistant Adjudicator), M Daki (Snr Assistant Adjudicator), E de la Rey 
(Snr Assistant Adjudicator), N van Coller (Assistant Adjudicator), L Mbalo (Assistant Adjudicator), S Gcelu (Assistant Adjudicator), M 
Ramabulana (Assistant Adjudicator), N Sihlali (Assistant Adjudicator), S Mothupi (Assistant Adjudicator), P Mphephu (Assistant 
Adjudicator), C Seabela (Assistant Adjudicator), P Myokwana (Assistant Adjudicator), L Nevondwe (Assistant Adjudicator)  
 
Office Manager: L Manuel, Financial Manager: F Mantsho, Accountant: R Soldaat  

 

 

HEAD OFFICE 
Johannesburg 

2nd Floor, Sandown House 
Sandton Close 2, Sandton, 2196 
PO Box 651826, Benmore, 2010 

Tel (011) 884-8454 � Fax (011) 884-1144 
E-Mail: enquiries-jhb@pfa.org.za 

 
Cape Town 

2nd Floor, Oakdale House, The Oval  
Oakdale Road, Newlands, 7700  

P O Box 23005, Claremont, 7735 
Tel (021) 674-0209  �   Fax (021) 674-0185 

E-mail: enquiries@pfa.org.za 
Website: www.pfa.org.za 

 

           Please quote our reference: PFA/GA/13071/2007/MD 
 
 
 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): W N TSHAKA (“the 
complainant”) v CONTRACT CLEANING NATIONAL PROVIDENT 
FUND (“the first respondent”) AND NBC HOLDINGS (PTY) LTD (“the 
second respondent”) 

 
1.      Introduction  
 
1.1 This complaint concerns the failure of the respondents to pay a disability 

benefit to the complainant. 
 

1.2 The complaint was received by this office on 27 March 2007.  A letter 
acknowledging receipt thereof was sent to the complainant on 22 October 
2007. On the same date, a letter was dispatched to the respondents giving 
them until 22 November 2007 to file their responses to the complaint. This 
office dispatched a further letter to the respondents on 25 April 2008 giving 
them until 13 May 2008 to file responses as no responses were received 
after the first letter was sent out.  Again, on 10 July 2008, an electronic 
email was sent to the respondents reminding them of their failure to file a 
response on 13 May 2008. It is imperative to note that, the fax number to 
which this office sent the complaint was confirmed by the respondents as 
being correct. Despite these several attempts to procure responses from 
the respondents, the respondents have omitted to file the same. 

 
1.3 After considering the written submissions before this tribunal and the 

circumstances of this matter, it is considered unnecessary to hold a 
hearing. The determination and reasons therefor appear below. 
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2.     Factual Background 
 
2.1   The complainant was employed by Prestige Cleaning Services (Pty) Ltd 

(“the employer”) from 1 October 1994 until 31 March 2006 when her 
employment was terminated due to ill health. She was a member of the first 
respondent by virtue of her employment and the first respondent is 
administered by the second respondent. 

 
2.2 After the complainant had undergone the medical examination at the 

instruction of the respondents, to date, her claim for the disability benefit has 
not been paid to her. 

    
 

3.     Complaint 
 
3.1 Essentially, the complainant is aggrieved by the failure of the respondents to 

pay her a disability benefit.  She alleges that in 2006, after having fallen ill 
and could no longer continue with her work, she made a claim for the 
payment of her disability report and attached a medical report she had 
obtained from her doctor. 

 
3.2   She further states that when time passed without her disability benefit being 

paid to her, she approached the offices of the respondents whereupon she 
was informed that her medical report had gone missing. 

 
3.3 Furthermore, she states that she received a letter from the respondents 

which stipulated that she was required to submit herself for medical 
examination by Dr M. Veller which she complied with. 

 
3.4   She avers that, ever since she submitted herself for medical examination as 

instructed by the respondents her disability has not been paid to her and 
she has not heard anything from the respondents. She accordingly requests 
this office to assist her in recovering her disability benefit. 

 
 
 
 
 

    
4. Determination and reasons therefor 
 

 
4.1 As stated above, the respondents have flagrantly failed to file responses to        

the complaint despite having been invited to do so on several occasions. 
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4.2 It is imperative to note that, since this tribunal has the authority to issue         

determinations that have the same power as that of a civil judgment of any 
court in terms of section 30O of the Act, the relevant Rules of the High Court    
relating to default judgments should be applied.  The apposite portion of 
Rule 19 of the Uniform Rules of the High Court reads as follows: 

 
“Notice of Intention to Defend 

 
(1) Subject to the provisions of section 27 of the Act, the defendant in every civil 

action shall be allowed ten days after service of summons on him within 
which to deliver a notice of intention to defend, either personally or through 
his attorney. …”  

 
4.3   Rule 31(2)(a) and 31(5)(a) of the Uniform Rules reads as follows: 
 

“31(2)(a) Whenever in an action or, if there is more than one claim, any of the 

claims is not for a debt or liquidated demand and a defendant is in 
default of delivery of notice of intention to defend or of a plea, the 
plaintiff may set the action down as provided in subrule (4) for default 
judgment and the court may, after hearing evidence, grant judgment 
against the defendant or make such order as to it seems meet. 

 
31(5)(a)  Whenever a defendant is in default of delivery of notice of intention to 

defend or of a plea, the plaintiff, if he or she wishes to obtain judgment 
by default, shall where each of the claims is for a debt or liquidated 
demand, file with the registrar a written application for judgment against 
such defendant. …”  

 

4.4    It has been held that there is nothing which precludes the court from dealing 
with applications in terms of Rule 31(5)(a) where the claim involves a 
liquidated demand (see Standard Bank of SA Ltd v Snyders and Eight 
Similar Cases 2005 (5) SA 610 at paragraph 13). Similarly, there is nothing 
which precludes this tribunal from issuing a default determination if 
circumstances dictate so. Thus, this tribunal has the power to issue a 
default determination in cases where it has attempted to procure a response 
from the respondent to no avail. This is due to the fact that a failure by the 
respondent to file a response delays the resolution of the complaint and 
protracts the dispute unnecessarily. Further, it may prejudice the 
complainant in respect of her right to the benefit in the fund and also delays 
access to justice. 
 

  
 
4.5    In this regard the following passage in Van Winsen et al Herbstein & Van 

Winsen: The Civil Practice of the Supreme Court of South Africa (1997) at 
33 has often been cited by the courts (see Standard Bank of SA Ltd v 
Snyders and Eight Similar Cases-supra at 615H-J). It reflects an eminently 
reasonable approach:  
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“The rules of court, which constitute the procedural machinery of the courts, are 

intended to expedite the business of the courts. Consequently, they will be 
interpreted and applied in a spirit which will facilitate the work of the Courts and 
enable litigants to resolve their differences in as speedy and inexpensive a 
manner as possible.”  

 

4.6    Therefore, the main purpose of requesting a response is to ensure that the 
respondent is afforded an opportunity to answer the complainant’s 
allegations as set out in the complaint. Any delay or failure to respond 
thereto is not in the interest of justice and does not help in resolving the 
dispute speedily. 

 
4.7    It is further important to quote a passage from the decision of the Supreme 

Court of Appeal in Lodhi 2 Properties v Bondev Development (Pty) Ltd   
[2007] SCA 85 (RSA)a at paragraph 27), which reads as follows: 

 
“A court which grants a judgment by default like the judgment we are presently 

concerned with, does not grant the judgment on the basis that the defendant 
does not have a defence: it grants the judgment on the basis that the defendant 
has been notified of the plaintiff’s claim as required by the rules, that the 
defendant, not having given notice of an intention to defend, is not defending the 
matter and that the plaintiff is in terms of the rules entitled to the order sought.”  

 

4.8   It is also important to also take a glimpse at the rules and particularly the 
ones dealing with the payment of disability benefits.  In this regard rule 
6.2.2 provides as follows:- 

 
   Benefit 
 

“A Member who has retired in terms of Rule 5.2.3 on becoming Disabled shall 
become entitled to a lump sum benefit equal to: 

 
(a) …………….. 
(b) The Member’s Fund Credit at the date of disablement.” 

 

    On the other hand, Rule 5.2.3 provides that:- 
 

  “The Trustees, upon receipt of notification from the Employer that a Member has 
become totally and permanently incapable of efficiently carrying out his duties, 
shall agree to such Member’s retirement at any time before he reaches Normal 
Retirement Date.” 

   
   4.9   In the instant matter, the complainant has submitted that her employment 

 
 was terminated owing to her ill health and prior to that she underwent 
medical examination and thereafter made a claim for a disability benefit on 
the basis of the medical report which rendered her permanently incapable 
of carrying out her duties. It appears from the documentary evidence 
supplied by the complainant that the trustees of the first respondent had 
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been notified by the employer that the complainant had become totally and 
permanently incapable of carrying out her duties which then prompted the        
complainant to make a claim for the payment of the disability benefit. 

 
4.10 The complainant tendered evidence to the effect that she had been 

informed by the first respondent that she had to submit herself to Dr Veller 
for medical examination which she complied with, however, to her dismay  
her disability benefit has still not been paid to her. The complainant’s 
version has not been disputed and contested by the respondents hence 
their failure to file responses. Moreover, there are no cogent and 
convincing reasons whatsoever, advanced by the respondents as to why 
the complainant’s disability benefit, has not been paid to her after having 
followed and submitted herself to due procedures at the instruction of the 
first respondent before her claim could be paid. 
 

4.10.1 As stated above, the respondents flagrantly failed to respond to the letters 
sent to them by this office. As a result of the respondent’s dilatory conduct,   
the complainant has been denied justice. Thus, this tribunal is of the view 
that a default determination should be issued against the respondents in 
terms of which the complainant should be put in the position she would 
have been in had the respondents timeously dealt with her claim and paid 
her disability benefit. 
       
 

5.        Relief 
 

5.1    In the result, the order of this tribunal is as follows: 
 

 
5.1.1 The respondents are hereby directed to compute the value of the 

complainant’s fund credit from the date of her disablement. 
 

5.1.2 The amount computed in terms of paragraph 5.1.1 above must be 
paid to the complainant less any deductions permitted by the Act, 
together with interest thereon calculated at a rate of 15,5% from 
31 March 2006 until date of payment, within 2 weeks of this 
determination. 

 
 

Dated at JOHANNESBURG on this the day of                             
2008 
Yours faithfully 
 

 
___________________________ 
MAMODUPI MOHLALA 
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PENSION FUNDS ADJUDICATOR 
 


