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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 24 
OF 1956 (“the Act”) – PETER CASSIDY v TOR ENTERPRISES (PTY) LTD & TOR 
ENTERPRISES PROVIDENT FUND (“the fund”) & MOMENTUM GROUP LIMITED 
t/a FUNDS AT WORK  
 
Introduction 
 
[1] This matter concerns your eligibility for membership of the company’s pension 

fund and the cost of providing auxiliary benefits to you. The complaint was 
received by this office on 26 May 2005. On 27 June 2005 letters were 
dispatched to the respondents giving them until 18 July 2005 to file their 
respective responses to the complaint. On 15 July 2005 responses were 
received from Momentum Group Limited t/a Funds at Work (“the administrator”) 
and TOR Enterprises (Pty) Ltd (“the employer”) respectively. Copies of the 
respective responses were sent to you on 25 August 2005. A reply to the 
response was received from you on 19 September 2005. After considering the 
written submissions before me, I consider it unnecessary to hold a hearing in 
this matter. My determination and reasons therefor appears below. 

 
 
 
 
 
The background facts 
 
[2] You were employed by the employer from 2 October 1995 until 8 June 2004 

when you retired from employment. As a result of your employment your 
employer registered you as a member of the fund.   
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[3] When you retired from the service of your employer the fund became liable for 

the payment of a lump sum retirement benefit of R21 000.16 to you. You have 
not accepted payment thereof. 

 
The complaint 
 
[4] Your complaint is that the employer, without consultation with you, unilaterally 

decided to register you as a member of the fund instead of the company’s 
pension fund. You state that had you been given a choice you would have 
chosen to become a member of the pension fund.  

 
[5] You are also dissatisfied with the administrator and/or the fund’s decision to use 

a portion of your contributions for the provision of risk benefits. You state that 
had you been given a choice as regards the risk benefits you would not have 
chosen it as you do not have dependants. 

 
[6] Lastly, you are also dissatisfied with the administrator’s failure to provide you 

with copies of the rules of the pension and provident fund’s and also for refusing 
to disclose the names of the funds trustees. 

 
The response 
 
[7] The administrator, in its response, states that membership of the company’s 

pension fund was only open to employees who were 45 years or younger. 
However employees older than 45 years are eligible to join the fund. The 
administrator states further that the eligibility requirements of the respective 
funds are dictated by the rules and as such the company’s employees, including 
you, would only become fund members if they met the eligibility requirements.  

 
[8] According to the administrator when you joined the employer for the second 

time, in October 1995, you were 46 years old and were consequently registered 
as a member of the provident fund because you did not qualify for membership 
of the pension fund due to the fact that you were more than 45 years old. 
Furthermore, you were aware throughout your employment that you were a 
member of the fund. The administrator states that this was communicated to you 
by means of benefit statements that were issued to you on an annual basis. 

 
[9] As regards the risk benefits provided by the fund, the administrator states that it 

is a compulsory benefit which the trustees decided to offer members.  
 
[10]  Insofar as the names of the trustees are concerned, the administrator states that 

disclosing it to you would not have served any purpose as regards the eligibility 
issue. 

 
Determination and reasons therefor 
 
Complaint in relation to your fund membership 
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[11]   The fund is a registered fund in terms of the provisions of the Act and it is bound 

by its rules in the same way as its members, officials, shareholders and persons 
claiming under the rules (see section 13 of the Act). By virtue of the binding 
nature of the rules, the trustees of the fund, the members, the employer and any 
service provider such as the administrator of the fund may only do that what is 
set forth in the rules (see Tek Corporation Provident Fund & Another v Lorentz 
[2000] 3 BPLR 227 (SCA) at 239D-E).  

 
[12] The conditions for membership of the pension fund are provided for in the 

“schedule of benefits” of the original rules. In terms thereof an employee will 
qualify for membership of the pension fund if he or she was 45 years old or 
younger, except in the case of female executives participating in the provident 
fund. Put differently you would only be able to become a member of the pension 
fund if, at commencement of your employment with the employer, you were 45 
years old or younger. 

 
[13] When you joined the employer’s service in 1995 you were 56 years old. As such 

you were not eligible for membership of the pension fund. Your employer 
consequently registered you as a member of the provident fund.  

 
[14] I am satisfied that you did not qualify for membership of the pension fund. In the 

circumstances this part of your complaint cannot succeed. 
 
Complaint in relation to the provision of the risk benefits 
 
[15] The risk benefits (death and disability) are provided for in terms of the rules and 

are compulsory for all members. The fund’s rules do not make provision for the 
exclusion of certain classes of members as regards the provision of the risk 
benefit.  As such you do not have a choice as regards the provision of this 
benefit. 

  
The administrator’s conduct 
  
[16] In terms of section 7D of the Act the trustees shall ensure that adequate and 

appropriate information is communicated to the members of the fund informing 
them about their rights, benefits and duties in terms of the rules of the fund. As 
much as this duty is phrased with reference to the trustees it is as much the 
responsibility of the duly appointed administrator that it complies with it. In other 
words this duty is delegated to the administrator (see Steele v Fidelity Guards 
Pension Fund & Others [2000] 4 BPLR 440 (PFA)). 

 
[17] The administrator did provide regular benefit statements to fund members and 

made available the schedule of benefits for the fund and the pension fund after 
you requested it on 25 October 2004. I am satisfied that adequate information 
was provided to you. 

 
[18] In the result your complaint cannot succeed. 
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DATED AT JOHANNESBURG ON THIS THE            DAY OF      2008. 
 
Yours faithfully,  
 
 
 
 
 
_________________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator  


