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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 
24 OF 1956 (“the Act”) – P M MATLOLE (“the complainant”) v PALABORA 
MINING COMPANY LIMITED (“the first respondent”) & PALABORA MINING 
PENSION FUND (“the second respondent”) 
 
1. Introduction 
 
1.1 This matter concerns the second respondent’s decision to effect certain 

deductions from the complainant’s withdrawal benefit.  
 
1.2 The complaint was received by this office on 2 November 2005. On             9 

November 2005 letters were dispatched to the respondents giving them until 
29 November 2005 to submit their respective responses to the complaint. A 
combined response was received from the respondents’ attorney, Brink Cohen 
Le Roux Incorporated, on 9 December 2005. The respondents’ attorney also 
faxed a copy of the response to the complainant’s attorney, Mohlaba & 
Moshoana Incorporated. However, a reply to the response was not received 
from the complainant’s attorney.  

 
1.3 On 26 June 2006 a further copy of the response was sent to the complainant’s 

attorney for a reply by 3 July 2006. A reply was received from the 
complainant’s attorney on 4 September 2006. On 18 September 2006 a copy 
of the complainant’s reply was sent to the respondents’ attorney for a 
response by 26 September 2006. A response was received from the 
respondents’ attorney on 22 November 2006. 

 



 

 

2 

1.4 Subsequent to considering the written submissions before this tribunal, it is 
unnecessary to hold a hearing in this matter. The determination and the 
reasons therefor follow.  

 
2. The background facts  
 
2.1 The complainant was employed by the first respondent until 22 April 1999 

when he was dismissed from the service of the first respondent for 
misconduct.  By virtue of the complainant’s employment he became a member 
of the second respondent. 

 
2.2 During the course of the complainant’s employment he, with the assistance of 

the manager of a company trading as Torronto Mining Supplies (“Torronto”) 
processed fraudulent claims for fictitious services rendered or supplies 
provided by Torronto. During March 1999 the complainant’s fraudulent 
activities were discovered by his manager. 

 
2.3 On 23 and 29 March 1999 the complainant signed written statements wherein 

he admitted that he processed certain fraudulent claims. The complainant also 
admitted in the written statement of 29 March 1999 that the total amount of 
fraudulent claims processed by him amounted to      R500 000.00 and that he 
would have received 50% thereof from Torronto, in 2005. The complainant 
was eventually called to a disciplinary hearing on 19 April 1999 and 
consequently dismissed from the service of the first respondent on 22 April 
1999. 

 
2.4 When the complainant left the service of the first respondent, the second 

respondent became liable, in terms of its rules, to pay him a gross withdrawal 
benefit of R257 630.55. On 7 July 1999 the second respondent informed the 
complainant that it settled his outstanding home loan of     R29 139.58 with the 
Standard Bank of South Africa and paid R61 399.33 in respect of income tax 
to the South African Revenue Service. Furthermore, the second respondent 
paid the balance of the complainant’s benefit, amounting to R167 091.64, to 
the first respondent for the losses it sustained as result of his fraudulent 
conduct.   

 
3. The complaint 
 
3.1 The complainant is challenging the second respondent’s decision to pay the 

R167 091. 64 to the first respondent in terms of section 37D of the Act. The 
complainant essentially states that the first respondent contravened the 
provisions of the Act when it decided to pay the balance of his benefit to the 
first respondent. 

 
3.2 Preliminary point 
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3.2.1 The complainant requests that I condone the late lodgment of his complaint. 
According to the complainant the late lodgment of his complaint was due to 
the fact that he was sentenced to direct imprisonment in October 1999. 
However, he states that he did lodge a complaint with the first respondent on 
23 September 1999 prior to him being sentenced. The complainant further 
states that he could not proceed with the complaint as he was moved to 
various prisons during the course of his imprisonment.  

 
3.2.2 Lastly, the complainant states that he has good prospect of being successful 

in this matter in light of the merits of the case. Furthermore, that he will suffer 
prejudice should I decide not to exercise my discretion in terms of section 
30I(3) in his favour. The complainant states that he is 55 years old and 
unemployed. 

 
3.3 The merits  
 
3.3.1 According to the complainant section 37A(1) of the Act provides that he has a 

right to the payment of his benefit except in certain exceptional circumstances 
specified in section 37A(3). Furthermore, that his benefit cannot be reduced, 
transferred or be liable to be attached or subjected to any form of execution. 

 
3.3.2 The complainant further states that the second respondent’s decision to 

withhold and pay the R167 091. 64 to the first respondent in terms of section 
37D does not comply with the Act because the first respondent did not obtain 
an award for compensation from a court of law instructing him to pay 
compensation to it in respect of damaged caused to the first respondent by 
reason of theft, dishonesty, fraud or misconduct occasioned by him. 
Furthermore, he did not admit liability in writing to the first respondent. The 
complainant further states that the statements that are being relied on by the 
second respondent do not expressly state that he is liable to pay the first 
respondent any money whatsoever. Furthermore, he made it clear at the 
disciplinary hearing that he should not be held liable for the loss the first 
respondent incurred as a result of the fraudulent transactions.  

 
4. The response 
 
4.1 Preliminary point 
 
4.1.1 According to the respondents the complainant’s imprisonment does not 

constitute sufficient “good cause” for this Tribunal to condone the late 
lodgment of his complaint. 

 
4.1.2 The respondents state that the complainant could, at the time of his 

sentencing on 13 October 1999, have lodged a complaint with this office as he 
had access to his current attorney of record. The respondents further state 
that, notwithstanding the complainant’s imprisonment, nothing prevented him 
from instructing his attorney to lodge a complaint on his behalf, as he has now 
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done, when he received the second respondent’s response on 9 October 
1999. The respondents further state that the complainant’s attorney would 
have advised him at the time regarding the provisions of section 30I of the Act, 
but he failed to instruct his attorney to lodge a complaint on his behalf.  

 
4.1.3 According to the respondents the fact that the complainant only instructed his 

attorney after six years and two months to lodge a complaint on his behalf is 
sufficient proof that he was satisfied with the response he received from the 
second respondent in October 1999. Furthermore, the complainant is simply 
lodging the complaint because of his current financial difficulties and not 
because of his dissatisfaction with the response.  

 
4.1.4 The respondents further state that they will suffer prejudice if this tribunal 

condones the late lodgment of the complaint because they will incur legal 
costs.  

 
4.1.5 Lastly, the respondents state that there is nothing in the Act, the Prescription 

Act of 1969 or any other law which recognises imprisonment as an event that 
interrupts prescription. 

 
4.1.6 The respondents request that this Tribunal does not exercise its discretion in 

terms of section 30I(3) in the complainant’s favour and consequently the 
complaint should be dismissed. 

 
4.2 The response on the merits 
 
4.2.1 The respondents state that the complainant made a written statement, while 

still in the employ of the first respondent, wherein he admitted that he 
defrauded the first respondent in an amount in excess of the amount that was 
deducted from his pension benefits. Furthermore, the complainant was found 
guilty in a criminal court of defrauding the first respondent of R370 000.00 and 
he was consequently sentenced to 10 years imprisonment. 

 
4.2.2 As regards the second respondent’s entitlement to withhold the complainant’s 

pension fund benefits, the respondents state that the second respondent was 
entitled to do so in terms of section 37D(1)(b)(ii) of the Act, which provides that 
a pension fund may deduct any amount due by the member to his employer 
on the date on which he ceases to be a member of the fund in respect of 
compensation (including legal costs) in respect of any damage caused to the 
employer by reason of any theft, dishonesty fraud or misconduct by the 
member in respect of which the member has in writing admitted liability to the 
employer or judgment has been obtained in any court, including a magistrate’s 
court.  

 
4.2.3 According to the respondents the complainant has also admitted his liability in 

writing while he was still in the service of the first respondent. Furthermore, the 
complainant was found guilty by a court of law of defrauding the second 
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respondent. 
 
5 Determination and reasons therefor 
 
5.1 In terms of section 30I(1) of the Act this office may not investigate a complaint 

if the act or omission to which it relates occurred more than three years before 
the date on which the complaint is received.  

 
5.2 The complainant’s complaint relates to the withholding of a withdrawal benefit 

which he became entitled to, and the second respondent became liable to 
pay, after he left the service of the first respondent in April 1999. The 
complaint was only received by this office on 2 November 2005, some 6 and a 
half years later.  Therefore, in terms of section 30I(1) the complainant’s 
complaint is time barred and this tribunal may not investigate and adjudicate it. 

 
5.3 There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has pronounced on 
this. In Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) the court said (at 
paragraph [11]): 

 
“Rules that limit the time during which litigation may be launched are 
common in our legal system as well as many others. Inordinate delays in 
litigating damage the interests of justice. They protract the disputes over 
the rights and obligations sought to be enforced, prolonging the uncertainly 
of all concerned about their affairs. Nor in the end is it always possible to 
adjudicate satisfactorily on cases that have gone stale. By then witnesses 
may no longer be available to testify. The memories of ones whose 
testimony can be obtained have faded and become unreliable. 
Documentary evidence may have disappeared. Such rules prevent 
procrastination and those harmful consequences of it. They serve a 
purpose to which no exception in principle can cogently be taken.” 

 
5.4 However, that the complaint has become time-barred in terms of section 30I(1) 

of the Act is not the end of the matter as this tribunal still has a discretion in 
terms of section 30I(3) of the Act to extend the three year time period, or to 
condone non-compliance with the three year period. In order for this tribunal to 
condone the non-compliance there must be good cause shown by the 
complainant for it to do so. 

 
5.5 The Supreme Court of Appeal (or Appellate Division as it was then known) has 

pronounced upon the standard that must be met for condonation to be granted 
in circumstances like these. In Melane v Santam Insurance Company Limited 
1962 (4) SA 531 (A) the court said (at 532B-E):  

 
“In deciding whether sufficient cause has been shown, the basic principle 
is that the Court has a discretion, to be exercised judicially upon a 
consideration of all facts, and in essence it is a matter of fairness to both 
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sides. Among the facts usually relevant is the degree of lateness, the 
explanation therefor, the prospects of success, and the importance of the 
case. Ordinarily these facts are interrelated: they are not individually 
decisive, for that would be a piecemeal approach incompatible with a true 
discretion, save of course that if there are no prospects of success there 
would be no point in granting condonation. Any attempt to formulate a rule 
of thumb would only serve to harden the arteries of what should be a 
flexible discretion. What is needed is an objective conspectus of all the 
facts.  Thus a slight delay and a good explanation may help to compensate 
for prospects of success which are not strong. Or the importance of the 
issue and strong prospects of success may tend to compensate for a long 
delay. And the respondent’s interest in finality must not be overlooked.” 

 
5.6 In light of the factors mentioned above, this tribunal has to determine whether 

good cause exists to condone the complainant’s non-compliance with the time 
limits. 

 
5.7 A delay of 6 and a half years, for which no satisfactory explanation is given, is 

unreasonably long. This tribunal is satisfied that the complainant had sufficient 
opportunity in October 1999, after receiving a response to his letter from the 
second respondent, to instruct his current attorney, who also represented him 
at the time, to lodge a complaint with this tribunal. The fact that he was 
imprisoned is not a satisfactory reason for failing to lodge his complaint within 
the prescribed time limits because he had access to an attorney at the time 
that he was sentenced and prison authorities allows prisoners to send and 
receive correspondence.  

 
5.8 It appears further that the complainant does not have good prospects of 

success on the merits of this case. In terms of the provisions of section 
37D(1)(b)(ii) of the Act, before a fund may deduct or withhold a member’s 
benefit, it has to comply with the following conditions:  

 

• there must be an amount due by a member to his/her employer on the 
date on which he/she ceases to be a member of the fund;  

 

• the amount must be in respect of compensation in respect of any 
damage caused to the employer;  

 

• the damage caused to the employer must be by reason of theft, 
dishonesty, fraud or misconduct by the member;  

 

• the member must either admit liability in writing to the employer or 
judgement must be obtained in any court;  

 

• the written admission of liability or judgment must be in respect of 
compensation due in respect of the damage caused. 
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5.9 If these criteria are met, the fund may deduct the amount due by the member 
to the employer from the member’s benefit payable in terms of the fund rules 
and pay it to the employer (see Records v Barlows Pension Fund [2001] 8 
BPLR 920 (PFA) at 927 B-E). 

 
5.10 In the instant matter, the complainant claims that the written statements that 

he made in March 1999 are insufficient for the purposes of a deduction in 
terms of section 37D(1)(b)(ii)(aa) of the Act. Thus, the question is whether the 
statements containing the complainant’s written admission of liability to the 
first respondent comply with the criteria listed in the preceding paragraph.  

 
5.11 The written statements made by the complainant were made while he was still 

employed by the first respondent. Furthermore, the complainant admitted that 
he processed cancelled or overdue “GRN’s” to favour Torronto. The 
complainant also admitted in the statements that the fraudulent payments 
made to Torronto amounted to R500 000.00 and that he expected to receive 
50% thereof. Thus, the written statements made by the complainant comply 
with the criteria for a deduction in terms section 37D(1)(b)(ii)(aa) of the Act 
because the complainant admitted, in writing, that he knowingly and 
intentionally processed the fraudulent transactions. The amount involved in 
the fraudulent transactions was also admitted by the complainant. In the 
circumstances, this tribunal is satisfied that the complainant’s prospects of 
success in this matter are poor. 

 
5.12 Taking into account all of the above, this tribunal is satisfied that no good 

cause exists for it to extend the three year time limit prescribed in section 
30I(1) of the Act or to condone the complainant’s non-compliance with the 
section. 

 
5.13 In the result, the complaint cannot succeed. 
 
DATED AT JOHANNESBURG ON THIS THE         DAY OF                      2008. 
 
Yours faithfully  
 
 
 
 
_______________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 


