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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): NM MOGALE OBO DS MPETE 
(“the complainant”) v KELGRAN GROUP PROVIDENT FUND (“first 
respondent”) AND KELGRAN AFRICA (PTY) LIMITED (“second 
respondent”) 

 
1. Introduction  
 
[1.1] The complaint concerns the alleged improper distribution of a death 

benefit by the board of trustees of the first respondent following the death 
of the complainant’s child’s father, Mr LN Mpete (“the deceased”).  

 
[1.2] The complaint was received by this office on 30 May 2005. A letter 

acknowledging receipt thereof was sent to the complainant on 29 June 
2005. On the same date a letter was dispatched to the second respondent 
giving it until 20 July 2005 to submit its response to the complaint. A 
response was received on 22 July 2005 from Mr D Mafoyane, the principal 
officer of the first respondent, on behalf of the first respondent. Despite a 
request to submit a response, none has been forthcoming from the second 
respondent. This response was forwarded to the complainant on 29 July 
2005 and his further submissions were sought by 12 August 2005, in the 
event that he wished to make any. The complainant however omitted to 
file any further submissions. 
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[1.3] After considering the submissions before me, it is considered unnecessary 
to hold a hearing in this matter. As the background facts are well known to 
all the parties, only those facts that are pertinent to the issues raised 
herein shall be repeated. The determination and reasons therefor appear 
below. 

 
2. Factual Background 
 
[2.1] The complainant lodged the complaint on behalf of her minor child, 

Dumisani Samuel Mpete, who is the child of the deceased. The deceased 
was employed by Belfast Granite Mine (“the employer”) and was a 
member of the first respondent until he passed away on 13 December 
1998. Upon his death, a lump sum death benefit of R90 978.00 became 
available for distribution. The board of trustees of the first respondent 
identified five children of the deceased and took a resolution on 20 June 
2000 to distribute the amount of the death benefit amongst them. The five 
children were Edward Michael Mpete (20%), Lucas Mpete (10%), Comfort 
Mpete (25%), Mavis Mpete (20%) and Nicholas Mpete (25%).  

 
3. Complaint 
 
[3.1] The complaint is that the trustees of the first respondent erred in excluding 

the complainant’s minor son, Dumisani Samuel Mpete, from receiving a 
portion of the death benefit. The complainant contends that her minor son 
is entitled to be paid his portion of the death benefit as he is the biological 
child of the deceased. 

 
4. Response  
 
[4.1] Mr D Mafoyane, the principal officer of the first respondent, filed a 

response on behalf of the first respondent. He submitted that the board of 
trustees of the first respondent considered all information that was 
available in distributing the amount of the death benefit to the dependants 
of the deceased. He indicated that the board of trustees resolved to 
distribute the death benefit on a pro-rata basis to all known children of the 
deceased taking into account their ages and circumstances. He further 
pointed out that the trustees resolved that no portion of the death benefit 
should be paid to the biological mothers of the dependants.  

 
[4.2] Further, Mr Mafoyane indicated that the deceased had three family units. 

He submitted a breakdown which shows the allocation that was made to 
the minor children of each family unit. The apposite portions of the 
allocation made to each family unit reads as follows: 

 
 Family Unit 1 
 Estranged/divorced wife (Rosinah Mpete) 
 Child 1: Edward Mpete-received 20% (R18 195.60) 
 Child 2: Lucas Mpete- received 10% (R9 097.80) 
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Family Unit 2 
Sarah Mokabane (Common Law Wife) 
Child 1: Comfort Mpete-received 25% (R22 744.50) 
Child 2: Mavis Mpete- received 20% (R18 195.60) 
 
Family Unit 3 
Lovy Constance Silinda (Common Law Wife) 
Child 1: Nicholas Mpete-received 25% (R22 744.50). 

 
[4.3]   He stated that although ABSA trusts were established in respect of each of 

the above children, the trusts had to be dissolved upon the request of their 
mother, Rosinah Mpete. 

 
[4.4] Mr Mafoyane indicated further that the complainant only approached the 

employer of the deceased for the payment of the death benefit to her 
minor son in December 2003, five years after the death of the deceased. 
He submitted that the board of trustees has done its duty in a diligent 
manner in distributing the death benefit.  

 
[4.5] Moreover, he submitted that the board of trustees have considered giving 

the complainant an ex gratia payment as a gesture of goodwill and have 
requested her banking details in this regard. However, he submitted that 
the board subsequently decided that there was no grounds for granting the 
complainant the ex gratia payment as the distribution of the death benefit 
was finalised a long time ago before she approached the employer.  

 
5. Determination and reasons therefore 
 
[5.1] The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of a “dependant” in section 1. The primary 
purpose of this section is to protect those who were financially dependant 
on the deceased during his lifetime. In effect, section 37C overrides the 
freedom of testation of the deceased. It is the board’s responsibility when 
dealing with payment of death benefits to conduct a thorough investigation 
to determine the beneficiaries, to thereafter decide on an equitable 
distribution and finally to decide on the most appropriate mode of payment 
of the benefit payable. 

 
[5.2] In order for the board to ensure that it makes an equitable distribution of 

the benefit, they will normally undertake an investigation to determine 
potential beneficiaries. The board must then decide on a distribution of the 
death benefit after the deceased’s dependants have been identified. In this 
matter, the board of trustees identified five minor children of the deceased 
as dependants.  

 
[5.3] The issue that falls for determination is whether the board of trustees 

exercised its discretion properly in failing to take into account the 
complainant’s minor child, Dumisani Samuel Mpete, in the distribution of 
the deceased’s death benefit. In order to answer this question it is 
necessary to determine whether the board trustees has conducted a 
through investigation regarding the circle of dependants and took all 
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relevant factors into account in determining an equitable distribution of the 
deceased’s death benefit. 

 
[5.4] The investigation conducted by the board of trustees leaves much to be 

desired. Upon a reading of the complainant’s submissions, it is common 
cause that Dumisani Samuel Mpete is one of the minor children of the 
deceased. Thus, Dumisani Samuel Mpete qualifies as a dependant of the 
deceased in terms of the definition of a “dependant” in the Act. It is clear 
that the board of trustees failed to include the complainant’s minor child in 
the distribution of the death benefit on the basis that she notified the 
employer about her claim after the board had already distributed the death 
benefit.  

 
[5.5 However, it was the duty of the board of trustees to trace all the 

dependants of the deceased in terms of section 37C of the Act. Put 
differently, the board needs to conduct an investigation and take all 
reasonable steps necessary to locate the dependants of the deceased. It 
is clear that the board of trustees is labouring under the misconception 
that it was the duty of the complainant to come forward and inform the 
board of the status of her minor child as a dependant. It has been held that 
this is not the case in terms of section 37C of the Act. The duty is placed 
squarely on the board of management to trace all the dependants of the 
deceased (see Dyas v CTS Provident Fund and Another [2003] 3 BPLR 
4448 (PFA) at paragraph 11).  

 
[5.6] Further, it is clear that the board would have discovered the existence of 

the complainant’s minor child as a dependant of the deceased if it had 
conducted a proper investigation regarding the circle of beneficiaries and 
dependants. It is further clear that the board do not dispute the fact that 
they excluded the complainant’s minor child in the distribution of the death 
benefit. Moreover, the board became aware of the complainant’s minor 
child in 2003, but still failed to allocate a portion of the deceased’s death 
benefit to him. The decision of the board was solely based on the fact that 
the complainant took a long time to approach the employer regarding the 
payment of a portion of the death benefit to her minor child. However, as 
canvassed above, it was the duty of the board to trace the complainant’s 
minor child within a reasonable time. 

 
[5.7] I am satisfied that the first respondent breached its duty in terms of section 

37C of the Act and that its decision to distribute the amount of the death 
benefit to five minor children of the deceased, to the exclusion of the 
complainant’s minor child, Dumisani Samuel Mpete be set aside. I believe 
it is prudent to refer the matter back to the board of trustees to exercise its 
discretion properly having regard to the existence of the complainant’s 
minor child as a dependant of the deceased. 
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6. RELIEF 
 
[6.1] In the result, the finding of this Tribunal is as follows: 
 

[6.1.1] The decision of the board of trustees of the first respondent to 
distribute the amount of the death benefit to five children of the 
deceased, to the exclusion of Dumisani Samuel Mpete, is hereby 
set aside. 

 
[6.1.2] The matter is remitted to the board of management of the first 

respondent to exercise its discretion properly in terms of section 
37C of the Act having regard to the complainant‘s minor child, 
Dumisani Samuel Mpete, as a dependant of the deceased and 
make a decision therein. 

 
[6.1.3] The board of the first respondent is directed to serve a copy of its 

decision together with reasons therefore upon all parties and this 
Tribunal, within seven days of making its decision as contemplated 
in 6.1.2 above. 

 
 

 
Dated at Johannesburg on this the             days of                              2007. 
 
 
 
Yours faithfully 
 
 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


