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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE 
PENSION FUNDS ACT, 24 OF 1956 (“the Act”) – MALAN M (“the 
Complainant”) v OLD MUTUAL (“the Respondent) 

 
1. Introduction 
 
[1.1] The complaint concerns access to funds invested in a Retirement Annuity. 
 
[1.2] The complaint was received by this office on 5 October 2006. A letter 

acknowledging receipt thereof was sent to the Complainant on 23 October 
2006. On the same date a letter was dispatched to the Respondent giving 
it 30 ordinary days to file its response to the complaint. A response was 
received from the Respondent on 30 October 2006. This response was 
forwarded to the Complainant on 30 October 2006. The Complainant 
replied on 23 November 2006. 

 
[1.3] After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 

 
2. Factual Background 
 
[2.1] The Complainant has two Retirement Annuities Investment Policies with 

the Respondent, under policy numbers10584321 and 12830303(policies). 
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[2.2] Since she was permanently immigrating to New Zealand in January 2007, 

she had requested the Respondent to pay her all the money she invested 
with it. 

 
3. Complaint 
 
[3.1] The Complainant would like to access the monies she invested with the 

Respondent before the policy matures. Her fear is that when she is no 
longer a South African citizen, the process of accessing her money will be 
lengthy, costly and complicated. 

 
[3.2] In essence the Complainant would have liked the Respondent to release 

her money before she left South Africa. 
 
4. Responses 
 
[4.1] This office received responses from the Respondent on 30 October 2006.  
 
[4.2] According to Anthea Ras, an Executive Management Support Manager of 

the Respondent, the Statement of Intent provides that the Retirement 
Annuity Policy which was subject to early premium cessation( after 1 
January 2001) will qualify for an enhancement if the investment value of 
the policy was reduced by more that 35 % as a result of the “ early 
premium cessation”. Early Premium Cessation entails a reduction or 
cessation of premiums or reduction of a policy term. 
 

[4.3] On 15 October 1996 and 13 September 2001 respectively, the 
Complainant signed the proposal forms in respect of both policies. She 
signed the declarations thereby confirming the correctness of the 
information therein. The Complainant was specifically referred to clause 5 
and 6 of the declaration. 

 
 Clause 5 reads as follows:  

 
“I hereby apply to the membership of the retirement annuity fund underwritten by Old Mutual, in the 

country and currency applicable to this proposal and I agree to be bound by the rules of the 
appropriate Fund and the conditions of the Contract, both as amended from time to time between 
the trustees of the Fund and Old Mutual” 
 

Clause 6 reads as follows: 
 
“I declare that I have paid RNIL in cash or by cheque and I understand that it will be refunded if Old 
Mutual does not accept risk.” 

 
[4.4] In essence, the Respondent pointed out that it is prohibited from acceding 

to the Complainant’s request by both the terms and conditions of the 
Policy Contract and Section 1of the Income Tax Act 58 of 1962 which 
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provides that the earliest cease date for the Retirement Annuity is the age 
of 55. 

 
[4.5] The Respondent also advised that the Complainant will have to apply for 

exchange control as soon as the benefit is due to her, should she, at that 
stage, be outside the country. 

 
5. Determination and reasons therefor 
 
[5.1] Section 1 of the Income Tax Act 58 of 1962(Income Tax Act) reads: 
 

(b)(v) “that no member shall become entitled to the payment of any annuity after he 

reaches the age of seventy years or, except in the case of a member who becomes 
permanently incapable through infirmity of mind or body of carrying on his occupation, 
before he reaches the age of fifty-five years;” 

 
[5.2] It is clear from this provision that the Respondent is prohibited by the 

Income Tax Act to accede to this kind of request. The legislation does not 
make an exception in respect of individuals who want to get their benefits 
paid before they leave the country on a permanent basis and more in 
particular, before they reach the retirement or prescribed age. 

 
[5.3] In essence this entails that in exchange of the various tax concessions 

granted to the retirement annuity funds and its members, the legislature 
restricts access to the savings to ensure that the monies are used for 
retirement purposes. 

 
[5.4] The Statement of Intent is an agreement reached between the life 

insurance companies and the Minister of Finance on 12 December 2005, 
the purpose of which is to set the basis of governing the maximum 
reduction in the fund of a long term savings policy, should a policy holder 
make a contractual change to the policy. The contractual changes 
contemplated include premium reductions, premium cessations (paid ups), 
cash disinvestment/surrenders (whether in part or in full), term reductions 
lapses and pension fund transfers. It is clear as has already covered by 
the Respondent in their reply that the complainant is not covered by same. 

 
[5.5] In addition to the above, according to clause 5 and 6 of the Declaration in 

the Policy Contract, the Complainant has agreed that she is bound by the 
Rules of the Respondent and the terms and conditions of the policy 
contracts between the Respondent and its administrators. She agreed that 
on Policy number 10584321, her retirement age is 1 January 2027 and on 
Policy number12830303, her retirement age is 1 November 2026. 

 
[5.6] As a result of the aforesaid, that is, the legislation, the Statement on Intent 

and the Policy contracts, the Respondent is not in a position to accede to 
the Complainant’s request. 
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[5.7] I find that the Complainant, due to the above and the nature of the 

investment, will only be legally entitled to her investment when she turns 
55 years of age, on such terms and conditions as agreed in the policy 
documentation. 

 
 

DATED AT JOHANNESBURG ON THIS            DAY OF                       
2007. 
 
 
Yours faithfully 

 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


