
  

 

 

 

 

 
M Mohlala (Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant 
Adjudicator), R Maharaj   (Snr Assistant Adjudicator), M Ndaba (Snr Assistant Adjudicator), M Daki (Snr Assistant Adjudicator), E de la 
Rey (Snr Assistant Adjudicator), N van Coller (Assistant Adjudicator), L Mbalo (Assistant Adjudicator), S Gcelu (Assistant Adjudicator), M 
Ramabulana (Assistant Adjudicator), N Sihlali (Assistant Adjudicator), S Mothupi (Assistant Adjudicator), P Mphephu (Assistant 
Adjudicator), C Seabela (Assistant Adjudicator), P Myokwana (Assistant Adjudicator), L Nevondwe (Assistant Adjudicator)  
 
Office Manager: L Manuel, Financial Manager: F Mantsho, Accountant: R Soldaat  

 

HEAD OFFICE 
Johannesburg 

2nd Floor, Sandown House 
Sandton Close 2, Sandton, 2196 
PO Box 651826, Benmore, 2010 

Tel (011) 884-8454 � Fax (011) 884-1144 
E-Mail: enquiries-jhb@pfa.org.za 

 
Cape Town 

2nd Floor, Oakdale House, The Oval  
Oakdale Road, Newlands, 7700  

P O Box 23005, Claremont, 7735 
Tel (021) 674-0209  �   Fax (021) 674-0185 

E-mail: enquiries@pfa.org.za 
Website: www.pfa.org.za 

 

         Please quote our reference: PFA/WE/13714/2007/NVC 
 

  
 
 
 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): R N Quibell (“the complainant”) v Lifestyle 
Retirement Preserver Pension Plan (“the respondent”)  
 
1. Introduction 
 
1.1 The complaint concerns the respondent’s refusal to allow the complainant 

to withdraw his benefit from it.  
 
1.2 The complaint was received by this office on 4 May 2007. On 12 June 

2007 a letter was dispatched to the respondent, giving it until 12 July 
2007 to file its response to the complaint. The response was received on 
12 July 2007. The complainant’s reply to the response was obtained 
telephonically by this office on 9 October 2007. 

 
1.3 After reviewing the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter. My determination and 
reasons therefor appear below.   

 
2. Complaint 
 
2.1 The complainant states that he was retrenched from Colas SA (Pty) 

Limited in June 2004, at which time he exited from the Colas Pension 
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Fund. After liaising with his financial advisor, his net withdrawal benefit 
from the Colas Pension Fund, amounting to R253 537.85, after deducting 
R40 000.00 for an outstanding housing loan, was paid to the respondent 
on his behalf. In February 2007 he applied to the respondent for a 
withdrawal of R100 000.00. After submitting the necessary withdrawal 
application form he was, however, advised by his financial advisor that he 
was prohibited from making the withdrawal due to the fact that the 
payment of the housing loan is construed as the first and only allowable 
withdrawal prior to the age of 55.  

 
2.2 The complainant states that he was clear in his instructions that he 

wanted access to the investment at all times. He contends that the money 
was invested in the incorrect fund. He wants to cancel this investment 
and re-invest the money in a fund that would allow him access to the 
money when need be and as he originally requested.  

 
3. Response 
 
3.1 The respondent states that according to Retirement Fund Practice Note 

1/98, which governs preservation funds, any amount, including 
deductions made in terms of section 37D of the Act, is regarded as the 
member’s first and final withdrawal from the preservation fund. As the 
Colas Pension Fund deducted the outstanding housing loan in terms of 
section 37D of the Act, the complainant, it states, has made his only 
permitted withdrawal prior to his retirement, regardless of any 
representations that may have been made to him.  

 
3.2 The respondent states that it disputes the complainant’s contention that 

the money was not invested in the correct fund. Further, it asserts that he 
is not allowed to transfer the money to an endowment or non-compulsory 
type of investment, as set out by the rules of the Colas Pension Fund. 
  

 
4. Determination and reasons therefor 
 
4.1 Rule 5.2.1 of the respondent’s rules provides: 
 

“A MEMBER may transfer to the PLAN only the full TRANSLOCATION  
BENEFIT to which he may be entitled, less any lawful deductions which may be 
permitted in terms of RF 1/98.”  

 
 
 

4.2 Rule 6.3.1 governs withdrawal benefits, stating:  
 

“Where the TRANSFERRING FUND made a deduction on behalf of the 
MEMBER prior to the transfer of the TRANSLOCATION BENEFIT to the PLAN, 
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then in accordance with RF1/98, the MEMBER will be restricted from receiving 
any withdrawal benefits from the PLAN, and may receive BENEFITS only in the 
event of retirement or prior death. “ 

 
4.3 The third paragraph of section 5 of SARS Retirement Fund Practice Note 

1/98 stipulates that: 
 

“Any amount deducted from the translocation benefit (excluding a transfer to a 
retirement annuity fund as envisaged above), including deductions in terms of 
section 37D of the Pension Funds Act, is regarded as the member’s first and 
final withdrawal benefit from the preservation fund.” 

 
4.4 It is clear that the rules of the respondent do not allow for more than one 

withdrawal from it. The deduction of the complainant’s outstanding 
housing loan, in terms of section 37D of the Act, constitutes a withdrawal 
in accordance with the rules and Practice Note RF1/98, issued by the 
South African Revenue Service. Therefore the complainant is not entitled 
to make a further withdrawal from the fund prior to retirement.  

 
4.5 The complainant’s request that the investment be cancelled as it was not 

his instruction or intention that his money be inaccessible until he retires, 
must be considered. The rules are silent on the member’s right to cancel 
the investment.  However, Rule 6.1 provides for a member’s accessibility 
to the benefit. It states that a member must retire from the fund when he 
retires from the service of an employer after becoming a member of the 
fund, subject to the limitations set out in Practice Note RF1/98. In this 
Note’s section 4, it states that a member who is not in employment, may 
retire between the ages of 55 and 70.  As the complainant is currently 
employed and 45 years of age, he is prohibited from retiring from the fund 
and gaining access to the benefit at this stage.  

 
4.6 Section 13 of the Act sets out the binding force of the rules. As the 

Supreme Court of Appeal stated in Tek Corporation Provident Fund and 
Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28] the trustees 
may only do with the fund’s assets what is set forth in the rules. Thus, if 
what they propose to do is not within the powers conferred on them by 
the rules, they may not do it.  

 
4.7 The accessibility conditions are also set out in the policy document. In 

paragraph 7 of the policy document it is stated that only one withdrawal 
may be made from the fund and that such withdrawal is subject to the 
relevant legislation from time to time. Further, the policy document states 
under “Cooling Off”: 

 
“Please note that, due to the nature of the product and to legislative and tax 
 implications, it is not permissible to withdraw from this contract.” 
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4.8 In view of the above, the complainant has no basis for his claim against 
the respondent. In any event, it would appear that his grievance concerns 
the alleged misleading advice given by his financial advisor. This is an 
issue over which I have no jurisdiction. Since the advice was rendered 
prior to 30 September 2004, the FAIS Ombudsman too has no jurisdiction 
in this regard. The complainant must therefore approach the ordinary 
courts should he wish to pursue the matter further.  

 
5. Relief 
   
5.1 The complaint is dismissed.  
 
Dated at Cape Town on this the               day of                                  2008.  
 
Yours faithfully 
 
 
 

Mamodupi Mohlala 
Pension Funds Adjudicator 
 


