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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

       Our ref:PFA/EC/5548/2005/SG 
 

 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”): MM Mbambo v Investec Linked 
Preservation Pension Plan 

 
Introduction 
 

1. This matter concerns the partial withdrawal of a member from a 
preservation fund.  

 
2. The complaint was received by this office on 18 October 2005, and a letter 

acknowledging receipt thereof was sent to you on 1 February 2006. The 
response to the complaint was received by this office on 7 February 2006. 
After considering the written submissions before me, I consider it 
unnecessary to hold a hearing in this matter. My determination and 
reasons therefor appear below.   

 
The complaint 
 

3. You became a member of Investec Investment Linked Preservation 
Pension Plan (“the fund”) on 1 July 1997. You allege that on 16 August 
2005, you made a request to the fund for a partial withdrawal of R7000,00 
and that the fund did not accede to the request. You are dissatisfied with 
the decision of the fund to refuse you a partial withdrawal.  

 
The response 

 
4. The fund contends that it refused you a part withdrawal because you had 

already requested a partial withdrawal on 31 March 1998. It further 
contends that the part withdrawal you made constituted the first and final 
withdrawal. It states that in line with its approved tax status by the 
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Receiver of Revenue, the rules of a preservation fund allow for a once-off 
withdrawal before the retirement date.  

 
5. To advance its contention, the fund relies on paragraph 5 of South African 

Revenue Services practice note RF1/98 which provides that any amount 
deducted from the member’s translocation benefit constitutes the first and 
final withdrawal. It contends that a further withdrawal may result in the 
fund losing its approved tax status. 

 
 
Determination and reasons therefor 
 

6. The succinct provisions of the rule governing the withdrawal of benefits  
provide: 

 
“31  WITHDRAWAL 
 

31.1 Subject to any conditions imposed by the MEMBER’S EXISTING 
FUND or EMPLOYER a MEMBER shall be entitled to withdraw 
or partly withdraw from the FUND at any date prior to retiring a 
cash sum benefit equal to the value of his SHARE OF FUND at 
the date of withdrawal or such lesser amount as elected by the 
MEMBER.” 

 
31.2 … 

 
31.3 Where a MEMBER elects to withdraw an amount less than his 

full SHARE OF FUND from the FUND in terms of Rule 31.1 no 
further withdrawals shall be permitted in terms of this Rule 31.” 

 
  

7. The rule of the fund governing withdrawals provides for only one 
withdrawal in the circumstances where a member of the fund withdraws 
less than his full share of the fund. You have made a part withdrawal on 
31 March 1998 and same was granted. In terms of the fund’s rules no 
further part withdrawal is permissible on your benefit. 

 
8. Section 13 of the Act states that the rules of the registered fund are 

binding on the fund and members, shareholders and officers and on any 
person who claims under the rules. This principle is the corner-stone of 
pensions law (see Tek Corporation Provident Fund and Others v Lorentz 
[2000] 3 BPLR 227 (SCA) at paragraph [28] and also see Mostert NO v 
Old Mutual Life Assurance Company (SA) Ltd [2000] 8 BPLR 2307 (SCA) 
at paragraph [30] where the rules of the fund were said to be its 
constitution).  

 
9. Since you already made a partial withdrawal , the fund may not allow you 

to make another withdrawal  
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10. In the result, your complaint cannot succeed. 
 
 

 
DATED AT CAPE TOWN ON THIS  DAY OF  2006 
 
 
Yours faithfully 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
 


