
 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

 

                                                                CASE NO: PFA/GA/7879/2006/CMS  

                                                                                 

In the complaint between: 

 

DIEGO ZOTTA                                                                                  Complainant 

 

and  

 

THE SOUTH AFRICAN RETIREMENT  

ANNUITY FUND                                                                      First Respondent 

 

OLD MUTUAL LIFE ASSURANCE  

COMPANY (SA) LTD                                                            Second Respondent 

 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”)  
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1.       Introduction 
 

1.1 This complaint relates to the alleged maladministration of the first respondent by 

the second respondent. 

 

1.2  A complaint dated 23 February 2006 was received by this office on 29 March 

2006. A letter acknowledging receipt of the complaint was sent to the 

complainant on 25 April 2006. On the same date a letter was sent to both 

respondents giving each until 16 May 2006 to file a response to the complaint. 

The first respondent has filed its response on 12 December 2006. On 16 May 

2006 the second respondent filed its response. On 21 August 2006 a letter was 

sent to the complainant requesting him to file further submissions the second 

respondent’s submission by no later than 28 August 2006. A reply dated 15 

October 2006 was received from the complainant on 16 October 2006.  

 

1.3 After considering all the written submissions, it is unnecessary to hold a hearing 

in this matter. The determination and reasons therefor appear below. 

 

2.     Factual Background 
 
2.1   The complainant was a member of the first respondent which was administered 

and underwritten by the second respondent. The complainant commenced 

membership of the first respondent on 1 December 1996 and his selected 

retirement date was 1 December 2005.   

 
2.2  The complainant has, on 1 December 2005, given instructions to the second 

respondent, in its capacity as the administrator of the first respondent, that one-

third of his retirement benefit  should be paid into his Standard Bank account in 

the form of cash and that the two-thirds thereof  be transferred to Max Income 

for the purpose of purchasing a monthly annuity. This instruction is contained in 

a document entitled “Annuity Option Selection/Full Commutation” annexed to the 
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first respondent’s response. 

 
2.3   The complainant wrote a letter to the second respondent on 3 December 2005 

instructing the second respondent to put on hold the instructions as referred to 

above as he was considering a possible change to another option. 

 
2.4 On  21December 2005, the complainant has given the second respondent   new 

instructions contained in a document entitled “Declaration By Claimant And 

Discharge Form”  that he should be paid an amount of R6 382.08 as cash and 

the balance of R50 000.00 should be invested in an Old Mutual Equity-Linked 

Life Annuity. 

 
2.5     The second respondent did carry out the instructions as contained in the initial 

correspondence of 1 December 2005 from the complainant. This was the 

instruction which was revoked by the complainant by way of the 3 December 

2005 letter wherein the second respondent was instructed to put the initial 

instructions on hold. This payment to the complainant, as contained in the 

original instruction was effected by the second respondent on 27 December 

2005.      

 
3.       Complaint 
 

3.1    The complainant is aggrieved by the fact that the second respondent has not 

carried out his latest instructions as contained in the document of 21 December 

2005. It is the complainant’s submission that the second respondent has 

demonstrated extreme incompetence by disregarding his legally executed 

instruction. 

 
3.2    The complainant seeks an order directing the second respondent to execute his 

instruction of 21 December 2005. 
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4.              The first respondent’s response 
 

4.1    The first respondent concedes that the complainant’s first instruction as set out 

in his correspondence of 21 December 2005 was overlooked. More specifically, 

the first respondent refers to a letter written by the second respondent on 16
 
 

May 2006 to the complainant, where the second respondent apologized to the 

complainant for the inconvenience and the delay caused by the poor 

administration of the revised annuity option choice.  

          
        4.2   While conceding the administrative error it made in not giving effect to the 

complainant’s latest instruction, the first respondent submits that in order to 

facilitate the correction of the error, the complainant had to return the amount 

paid to him in cash but may retain the income already received in the amount of 

R1 265.90. 

    
        4.3    The first respondent states that the complainant has never returned the one –

third portion of the retirement benefit he has already received nor has he 

enabled the second respondent to raise the debit order against his account for 

the amount as a result of which the second respondent was unable to rectify the 

matter. 

 
4.4  The first respondent submits that due to the requirements of the Collective 

Investment Act, the second respondent had to resolve the query within a certain 

period after which the offer made to the complainant would lapse.  

 

           The second respondent’s response 
 

   4.5  The second respondent admits that the complainant’s instruction of 21 

December 2005 was overlooked and that it executed the complainant’s initial 

instruction. 

  
   4.6   The second respondent makes the submission that in order for it properly to 
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execute the complainant’s lawful instruction of 21 December 2005, the 

complainant has to repay the cash amount of R17 095.13 already effected to 

him. 

 
        4.7    The second respondent states that it has offered to invest the R50 000.00 with 

effect from  23 December 2005 and that any backdating costs will be borne by 

Old Mutual Annuity Services in order to place the complainant in the same 

position he would have been had his first request processed correctly.       

 
5. Determination and reasons therefor 
          
        5.1   It is common cause between the parties that the complainant’s legally valid 

instruction as enshrined in his correspondence to the second respondent of 21 

December 2005 was, without any legal justification, not carried out by the 

second respondent. 

 

      5.2     In order to make up for its administrative error and in an attempt to put the      

complainant in the same position he would had been in had his instruction 

lawfully been executed, the second respondent had tendered an offer to the 

complainant to which the complainant has at the date of the writing of this 

determination not responded. 

 

       5.3    It follows from the above that the complainant has to be placed in the same   

position he would have been had his instruction of 21 December 2005 legally 

been executed. 
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5 Relief 

 

  6.1 The order of this Tribunal is therefore the following: 

 

 

         6.1.1  It is hereby declared that the respondents had no justification in law in  

not  executing the complainant’s instruction properly as contained in his 

letter of 21 December 2005; 

 

         6.1.2  The respondents are hereby jointly and severally ordered properly to 

execute the complainant’s legally valid instruction as contained in his 

letter of 21 December 2005.  

 
 
 
    
 
 
SIGNED IN JOHANNESBURG ON THIS             DAY OF    2008. 
 
 
 
Yours faithfully 
 

 
 
MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

 

 

 


