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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 24 
1956 (“the Act”) – P NOMBEWU (“the complainant”) v LIFESTYLE RETIREMENT 
ANNUITY FUND (“the first respondent”) & LIBERTY GROUP LIMITED (“the 
second respondent”) 
 
1. The introduction 
 
1.1 This matter relates to whether the first respondent, a retirement annuity fund, 

may refund the complainant’s contributions on occasion of the complainant 
having stopped contributing to it. It also concerns the second respondent’s failure 
to convert the complainant’s retirement annuity policy to a paid-up policy.  

 
1.2 The complaint was received by this tribunal on 2 September 2005. A letter 

acknowledging receipt of the complaint was sent to the complainant on 3 October 
2005. On 3 October 2005 letters were dispatched to the respondents giving them 
until 24 October 2005 to file their respective responses to the complaint. A 
response was received from the respondents on 11 November 2005 (“the initial 
response”). 

 
1.3 In light of the statement of intent concluded between the Minister of Finance, the 

Life Offices Association and the life insurance companies in December 2005 a 
letter was dispatched to the complainant on 20 January 2006 informing him that 
his complaint was referred back to the respondents to assess whether it is 
covered by the statement of intent. On 2 March 2006 the complainant informed 
this tribunal that he has not been contacted by the respondents.  

 
1.4 On 22 June 2006 a copy of the respondents’ initial response was sent to the 

complainant for a reply by 29 June 2006. A reply was received from the 
complainant on 30 June 2006. On 7 August 2007 a copy of the complainant’s 
reply was sent to the second respondent for a response by 13 August 2007. A 
response was only received on 18 September 2007.  
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1.5 After considering the written submissions it is found to be unnecessary to hold a 

hearing in this matter. The determination and reasons therefore are outlined 
herein. 

 
2. The factual background 
 
2.1 On 1 September 2004, at the age of 30, the complainant became a member of 

the first respondent. The first respondent is administered and underwritten by the 
second respondent. The complainant commenced making monthly contributions 
of R2000.00, which were invested in policy 0026948086 (“the policy document”). 
The policy document was issued by the second respondent. The recurring 
monthly contributions were to escalate at a rate of 10% on each contract 
anniversary date i.e. 1 September 2005 and subsequent years thereafter. The 
complainant’s chosen retirement age was 55. 

 
2.2 On 23 March 2005 the complainant allegedly advised the second respondent that 

he is terminating his membership of the first respondent. Thereafter, on 6 June 
2005, the complainant allegedly instructed the second respondent to make his 
policy paid up. However, the second respondent failed to make the policy paid-up 
and continued to deduct the monthly contributions from the complainant’s 
company’s business account. 

 
3. The complaint 
 
3.1 The complainant essentially requests that this tribunal make an order directing 

the respondents to refund him his accumulated contributions. The complainant 
states that he joined the first respondent as a result of the “one-sided” advice he 
received from the second respondent.  

 
3.2 The complainant is also dissatisfied with the second respondent’s failure to 

convert his policy to a paid-up policy. 
 
4. The response 
 
4.1 The first respondent’s response 
 
4.1.1 The first respondent essentially concurs with the second respondent’s 

submission. In the circumstances, this tribunal shall only repeat the second 
respondent’s submission.  

  
4.2 The second respondent’s response 
 
4.2.1 The second respondent states that it is prohibited by legislation to refund the 

complainant his contributions because the contract is a retirement annuity 
contract. Furthermore, in terms of current tax legislation, the complainant cannot 
claim the investment value in the first respondent before he has attained 55 
years of age.    
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4.2.2 The second respondent further states that, in compliance with the tax legislation, 
the policy document and the certificate of membership (“the certificate”) state in 
clauses 1 and 2 respectively that the complainant can only receive payment of 
his benefit when he attains 55 years. The second respondent advised that clause 
1 states as follows: 

 
“Retirement in the context of this Certificate takes place on the Selected 
Retirement Date or any date from which the Member elects to start receiving 
benefits, subject to the provision that payment of the benefits cannot 
commence before attainment of the age of 55, and must commence not later 
than age 70. 

   (emphasis added)  

 
4.2.3 According to the second respondent clause 2 of the certificate provides that the 

complainant can only acquire an annuity or a maximum one-third of the 
retirement benefit as a cash lump sum after the age of 55.  

 
4.2.4 The second respondent further states that paragraphs 2 and 3 of the brochure 

titled “Additional Information About Your Retirement Annuity”, which was 
attached to the complainant’s policy document, also stipulates the permissible 
retirement ages. Paragraph 2 provided as follows: 

 
“Current legislation provides that you may take up to one-third of the retirement 
benefit as a cash lump sum, and that the balance must be paid to you as an 
annuity for the rest of your life. The legislation also provides that you may claim 
your retirement benefits at any time after age 55 but before age 70.” 
              

   (emphasis added) 
 

4.2.5 Paragraph 3 provided as follows: 
 

“Should you become permanently disabled before age 55, an early retirement 
benefit will be payable.”  

 

4.2.6 The second respondent states that the complainant was at all times aware that 
no benefits, including a refund of contributions, are payable before he has 
attained 55 years. 

 
4.2.7 As regards the complainant’s allegation that he instructed the second respondent 

to make the policy paid-up, the second respondent states that it cannot find any 
instruction to that effect. Furthermore, unless the complainant provides it with a 
signed instruction to cancel the debit order and make the policy paid-up, it will 
continue to deduct the monthly contributions from the complainant’s account. 

 
4.2.8 Lastly, in an email dated 18 September 2007 Mr. Marvin Russell of the second 

respondent state that the complainant’s letter of 23 March 2005 was sent to a 
postal address which is not one of its addresses. The postal address to which the 
letter was sent was P O Box 6199, Oberholzer, 2502. Furthermore, that they 
could not find any subsequent correspondence from the compliant as proof that 
he followed up on the requested change.  
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5. Determination and reasons therefor 
 
5.1 Complainant’s request that the first respondent refund his accumulated 

contributions  
 
5.1.1 The first respondent is a registered retirement annuity fund in terms of the 

provisions of the Act and it is bound by its rules in the same way as its members, 
officials, shareholders and persons claiming under the rules (see section 13 of 
the Act). By virtue of the binding nature of the rules, the trustees, the members, 
the employer and any service provider such as the administrator of the of the first 
respondent may only do that which is set forth in the rules (see Tek Corporation 
Provident Fund & Another v Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E and 
Mostert NO v Old Mutual Life Assurance Company (SA) Ltd [2001] 8 BPLR 2307 
(SCA) at paragraph [30]). The trustees’ authority therefore needs to be 
determined with reference to the first respondent’s rules.  

 
5.1.2 In terms of sub-section (v) of the definition of a retirement annuity fund in section 

1 of the Income Tax Act 58 of 1962 (“the Income Tax Act”) a member of a 
retirement annuity fund, such as the complainant, shall not be entitled to receive 
payment of a benefit (annuity) before he attains the age of 55 unless he becomes 
permanently incapable through infirmity of mind or body of carrying on his 
occupation. In other words, a benefit from a retirement annuity fund, such as the 
first respondent, will only be paid to a member before age 55 if he can prove that 
he is permanently disabled.  If the fund pays a benefit before 55, other than in the 
event of the member being disabled, it would risk the withdrawal of its tax 
approval status from the South African Revenue Service (see Tshabalala and 
Others v South African Retirement Annuity Fund [2001] 1 BPLR 1534 (PFA) at 
1537A-C). 

 
5.1.3 In compliance with the Income Tax Act, rule 6.1.2 and clause 1 of the policy 

document provide that a member may choose to retire or receive a benefit from 
the first respondent at the “Selected Retirement Date” or at any other date on or 
after having attained the age of 55 years, provided it is before the member has 
attained the age of 70 years.    

 
5.1.4 “Selected Retirement Date” is defined in the rules as the first anniversary of the 

“Entrance Date” coincident with the or following the attainment of the “Selected 
Retirement Age”.  

 
5.1.5 In turn “Selected Retirement Age” means: 
 

“a prospective retirement age, not younger than 55 and not older than 69, 
selected by the MEMBER at the time of application for MEMBERSHIP.” 

 
5.1.6 Furthermore, rule 6.1.3 provides that a member may retire before he reaches 55 

years of age if he is permanently incapable of performing the duties required of 
him in the occupation in which he was engaged immediately before his incapacity 
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(see also paragraphs 2 and 3 of the “Additional Information About Your 
Retirement Annuity” brochure). 

 
5.1.7 In light of the contents of paragraphs 5.1.2 to 5.1.6 supra, the first respondent 

can only pay the complainant a benefit at his selected retirement age, or at the 
earliest when he turn 55 years, or a disability benefit in the event of his 
permanent disablement, or if the complainant dies before attaining his retirement 
age in the form of a death benefit to his beneficiaries. The rules of the first 
respondent do not make provision for the payment of a withdrawal benefit on the 
cessation of contributions by a member. In terms of rule 5.2.1, if contributions are 
discontinued before the member reaches the selected retirement date, the 
member will become a “Paid – up member” and will receive a benefit payable 
from the selected retirement date, if the “Member’s Asset Value” at date of 
discontinuance of contributions is positive. 

 
5.1.8 The earliest event giving rise to the payment of a retirement benefit, namely the 

complainant’s attainment of the age of 55 (the complainant is currently 33 years 
old), has not occurred. Thus, the complainant does not qualify for the payment of 
a retirement benefit at this stage. The complainant has also not placed any 
evidence before the respondents to allow them to consider the payment of an 
early retirement benefit due to the complainant’s disablement. In the 
circumstances, this part of the complaint cannot succeed.  

 
5.1.9 This tribunal is satisfied that the respondents disclosed to the complainant that 

he will only be entitled to receive a benefit on attainment of his selected 
retirement age or, at the earliest, when he attains the age of 55 years. 

 
5.1.10 In the circumstances, this tribunal cannot grant the complainant an order in the 

terms requested by him.  
 
5.2 Complaint in respect of the second respondent’s failure to covert the policy to a 

paid-up policy as instructed by the complainant 
 
5.2.1 It is evident from the papers before this tribunal that the complainant allegedly 

addressed his instruction to cancel his membership of the first respondent to Mr. 
Oscar Masina, his financial services intermediary, who was allegedly employed 
by the second respondent. The instruction to make the policy paid-up was sent to 
a “Sean”. It is not clear from the papers before this tribunal whether “Sean” was 
employed by the second respondent. However, the complainant did not submit 
any evidence, such as a fax report, in support of his allegation that Mr. Masina 
and “Sean” received his instructions.  

 
5.2.2 According to the second respondent if the complainant did give written 

notification to cancel the debit order, and the debit order policy change was 
processed, their system automatically produces an endorsement letter confirming 
that the request has been processed. The second respondent could not find any 
written notice from the complainant to cancel the debit order or a copy of the 
endorsement letter in its records.  
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5.2.3 This tribunal cannot see any reason why the second respondent, if it received the 
written instructions, would fail to amend its records as requested by the 
complainant. Moreover, the complainant has failed to submit proof that his 
cancellation instructions were successfully conveyed to the second respondent. 

 
5.2.4 In light of the contents of the preceding paragraphs, this tribunal is reasonably 

satisfied that the second respondent did not receive the complainant’s written 
instruction to convert his retirement annuity policy to a paid-up policy. 
Furthermore, this tribunal is also satisfied that the second respondent was 
entitled, in the absence of the written instructions to make the policy paid-up, to 
continue deducting the monthly contributions from the complainant’s company’s 
bank account. Thus, this part of the complainant’s complaint is dismissed. 

5.3 In the result, the complaint cannot succeed and is dismissed. 
 
SIGNED AT JOHANNESBURG ON THIS THE         DAY OF                 2008. 
 
Yours faithfully  
 
 
 
 
_________________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 
 
 
 

 


