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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – K NTIKINCA (“the 
complainant”) v SECURITY EMPLOYEES NATIONAL PROVIDENT 
FUND (“the first respondent”), PENPRO ADMINISTRATORS (PTY) 
LTD ("the second respondent”) 

 
1. Introduction 
 

This complaint concerns the distribution of a death benefit by the first 
respondent following the death of late Nomapha Eunice Manise ("the 
deceased").   

 
 The complaint was received by this office on 3 April 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 12 April 
2006. On the same a letter was dispatched to the second respondent 
giving it until 3 May 2006 to file its response to the complaint. This 
office received a response from the first respondent on 25 April 2006. 
The complainant replied to the response on the same date. 

 
 Having considered the written submissions filed before this office and 

telecommunications we had with the complainant, it is unnecessary to 
hold a hearing in this matter.  The determination and reasons 
therefore appear below.   
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1.4 As the background facts are well known to all parties, these shall be 
repeated only to the extent that there are pertinent to the issues 
herein. 

 
2. Factual Background 
 

 The deceased passed away in or around April 2005 and was a 
member of the first respondent by virtue of his employment with 
Telesafe Security. The complainant is the husband of the deceased. 
The deceased was survived by the complainant and her biological 
child. As a result of her death, certain benefits become available for 
distribution in terms of section 37C of the Act. The board of trustees 
distributed the benefit as follows: 

 

• Complainant received an amount of R13 388.41 

• Guardian of the biological child of the deceased received an 
amount of R31 388.41 

 
3. Complaint 
 

 The complainant is dissatisfied with the allocation of the benefit and 
feels that it was not allocated equitably. 

 
4. Responses 
 

 Nazlee Kyriakidis filed a response on behalf of the first respondent. 
He submitted that the death claim documentation of the deceased 
was received in October 2005. He further submitted that the first 
respondent conducted investigations on the complaint and received 
all necessary documentation and supporting information from the 
complainant and guardian of the child on 25 January 2006. The claim 
was then resolved by the trustees of the first respondent to pay a 
portion of the benefits to the complainant and then to place a 
percentage into an instalment trust to provide for the biological child of 
the deceased. The amounts are as follows: 

 

•    Group Life Cover – R39 744.00 

•    Provident fund credit – R4 884.03 
 

                             Amount payable to beneficiaries 
 

• Complainant – R13 388.41 

• Fedtrust to establish an instalment trust for the deceased’s 
biological child: Guardian of the child – R31 388.41 – 
R867.76 paid in a monthly instalment for the minor 
beneficiary 
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   The trustees followed this route as the biological child of the deceased 

was supported by the deceased before her death and the current 
guardian of the minor beneficiary is unemployed. The instalment trust 
will provide the guardian with an income to support the minor 
beneficiary for the next 3 years. 

 
5. Determination and reasons therefor 
 

5.1 The payment of death benefits is regulated by section 37C of the Act 
read in conjunction with the definition of a dependant in section 1. The 
primary purpose of this section is to protect those who were financially 
dependent ‘on the deceased during his lifetime. In effect, section 37C 
overrides the freedom of testation of the deceased. Thus, although 
the deceased may have expressed an intention to benefit a certain 
nominated beneficiary in his nomination form, it does not necessarily 
imply that the whole amount of the benefit will in fact be awarded to 
him because the deceased’s intention as contained in his nomination 
form is only one of the factors taken into consideration when allocating 
a death benefit (see Mashazi v African Products Retirement Benefit 
Provident Fund [2002] 8 BPLR 3703 (W) at 3705J-3706C). It is the 
board’s responsibility when dealing with the payment of death benefits 
to conduct a through investigation to determine the beneficiaries, to 
thereafter decide on an equitable distribution and finally to decide on 
the most appropriate mode of payment of the benefit payable. 

                  
5.2   The duties of the board in this regard were cogently summarized in 

Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), 
at paragraphs 24 and 25, as follows: 

 
“When making an “equitable distribution” amongst dependants the board of 
management has to consider the following factors: 
 

• the age of the dependants, 

• the relationship with the deceased, 

• the extent of dependant, 

• the wishes of the deceased placed either in the nomination and / or 
his last will, and 

• financial affairs of the dependants including their future earning 
capacity potential 

In making their decision, trustees need to consider all relevant information and 
ignore irrelevant facts. Further, the trustees must not rigidly adhere to a policy or 
fetter their discretion in any other way.” 

 

 
 
5.3 In this matter the issue which falls for determination is whether the 

trustees exercised their discretion properly in the distribution of the 
death benefit. In this matter, the Board of Trustees of the first 
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respondent allocated R13 388.41 to the complainant and R31 388.41 
to the guardian of the deceased’s biological child of which Fedtrust 
was mandated to establish an instalment trust for the deceased’s 
biological child. The trustees’ investigations revealed that the 
biological child of the deceased was supported by the deceased 
before her death and the current guardian of the minor beneficiary is 
unemployed. While on the other hand, the complainant was working 
at the time of the deceased death.  From the analysis in supra, it is 
obvious that the guardian of the biological child of the deceased does 
not have any source of income while the complainant does have 
sufficient source of income.  

 
5.4 After considering all the information before us, this office is satisfied 

that the board has acted reasonably and properly in this case. The 
board is vested with a discretionary power to decide on an equitable 
distribution of the death benefit. It is trite law that only in instances 
where the functionary has exercised its discretionary powers 
unreasonably and improperly, or has unduly fettered its exercise 
thereof, that its decision can be reviewed. As discussed in the 
preceding paragraphs, in the present matter it cannot be said that the 
opinion of the board was not an honest one, nor can it be said that it 
was not reasonable in the circumstances. Therefore, no legal grounds 
exist for this office to alter its decision to award the benefit of R13 
388.41 to the complainant and R31 388.41 to the guardian of the 
deceased’s biological child.  

 
6.       In the result, the complaint cannot succeed.  
 
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
 
 
Yours faithfully 

 
 
       
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 


