
  
 1st Floor, Norfolk House 

Cnr 5th Street & Norwich Close 
Sandton, 2196 

HEAD OFFICE
Johannesburg

1st Floor, Norfolk House
Cnr 5th Street & Norwich Close

Sandton, 2196
PO Box 651826, Benmore, 2010

Tel (011) 884-8454 � Fax (011) 884-1144
E-Mail: enquiries-jhb@pfa.org.za

Cape Town
2nd Floor, Oakdale House, The Oval 

Oakdale Road, Newlands, 7700 
P O Box 23005, Claremont, 7735

Tel (021) 674-0209  �   Fax (021) 674-0185
E-mail: enquiries@pfa.org.za

Website: www.pfa.org.za
 

 
 
V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 
Z Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), R Maharaj (Snr 
Assistant Adjudicator), N van Coller (Assistant Adjudicator), L Mbalo (Assistant Adjudicator), J Mabuza (Assistant Adjudicator), V 
Abrahams (Assistant Adjudicator), S Gcelu (Assistant Adjudicator), T Thabethe (Assistant Adjudicator), M Ramabulana (Assistant 

 
 
                              Please quote our reference: PFA/GA/3533/2005/ZC 
 

 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO. 24 OF 1956 (“the Act”): M MAARTENS v CENTRAL RETIREMENT ANNUITY 
FUND (“the fund”) AND SANLAM LIFE INSURANCE LIMITED (“Sanlam”) 

 
 

[1] This matter concerns the illustrative values of the policy that were provided to you 
during 1992 not being realized and the penalties imposed by the respondents upon 
making your retirement annuity policy paid-up. The complaint was received by this 
office on 25 May 2005 and a letter acknowledging receipt thereof sent to you on 4 
July 2005. On 14 June 2005 a letter was dispatched to the respondents giving them 
until 5 July 2005 to file a response to the complaint. The response from the fund 
dated 5 July 2005 was received on that same day. The response from Sanlam dated 
27 July 2005 was received on 2 August 2005. On 29 July 2005 the response was 
sent to you for a reply by 26 September 2005. The respondents further copied you 
with their responses. On 18 October you sent your reply via e-mail. After considering 
the written submissions before me, I consider it unnecessary to hold a hearing in this 
matter. 
 

[2] In December 2005 an announcement was made of a Statement of Intent between the 
Minister of Finance, on the one hand, and the Life Offices Association and five large 
life assurers on the other, in terms of which the life assurers would commit themselves 
to certain minimum standards in respect of retirement annuity funds and endowment 
policies. Although the statement is not binding on this office, we nevertheless referred 
all retirement annuity fund complaints (including this one) back to the management 
boards and life assurers administering these funds with a view to facilitating an 
amicable resolution of the complaint between the parties without the intervention of 
this office. This matter was referred to the respondents on 20 January 2006. The 
parties were given 30 days to settle the matter failing which this office would 
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determine the complaint in the ordinary course. Many complaints were settled on this 
basis but the settlement terms were not divulged to this office.  Sanlam replied in a 
letter dated 15 February 2006, advising that it had reconsidered the amount paid to 
you in light of the statement of intent and were of the view that pursuant thereto you 
were not entitled to an additional amount. 

 
[3] Your matter therefore falls to be determined.                                                      

 
Factual Background 
 

[4] You became a member of the fund on 1 October 1991, electing the maturity date as 1 
October 2005. The initial contribution to the fund was R309.28 per month, escalating 
each year in terms of the inflation rate on the policy anniversary. The total 
contributions you had paid up to 29 February 2004 (invested in the stable investment 
series) was R78 329.29 plus a lump sum of R6 325.15, which was the conversion 
value of a previous policy transferred to this policy. 

 
[5] On 1 March 2004, at the age of 64, you took your retirement benefit, which early 

retirement benefit amounted to R128 413.35. You received a third in cash, amounting 
to R43 860.00 and commenced receiving a monthly pension of R749.00 per month. 

   
Complaint 
 

[6] You are dissatisfied with the value of your retirement benefit. You contend that 
Sanlam had illustrated a value of R380 000.00 and that by virtue of such illustration 
you are entitled to that amount. You are unhappy with the decrease in the benefit in 
the amount of R251 586.65, having retired only one year and seven months prior to 
your elected retirement date.   

 
The response by the fund  
 

[7] The fund has raised two technical points. The first is that this is not a “complaint” as 
defined in the Pension Funds Act as it is not “about the execution of duties by the 
Fund (or administrator)” but is in effect “about the execution of duties by the insurer 
under the policy - namely about a matter domestic to the policy, notably the actuarial 
substructure of the policy, which constitute “long-term insurance business” as defined 
in, and regulated under, the Long-term Insurance Act. The second is that because this 
complaint is “not about “maladministration of the Fund” by the Fund (or the 
administrator), it is not a “complaint” as defined in the Pension Funds Act.  

   
[8] On the merits the fund argues that the illustrative values provided are simply an 

illustration based on several assumptions of what the resultant benefits may be at the 
end of the policy but these illustrative amounts are not guaranteed and do not 
constitute binding contractual terms.  Further, the fund submits that since you elected 
to retire before the elected maturity date and your contributions stopped prematurely 
the policy had to be surrendered.  

 
Sanlam’s response   



 3 
 
 
 

[9] Sanlam repeats the technical points raised by the fund, I shall therefore not repeat 
them here. 

 
[10] On the merits, Sanlam states that the illustrative values were not guaranteed and were 

based on illustrative annuity rates and inflation rates applicable at the time and 
included the assumption that all premiums expected to be paid would be paid until the 
maturity date. Sanlam submits, which is born out by documentary evidence, that it 
provided values that were illustrated at 12% and 15% to show the impact of different 
investment growth rates. Sanlam further quotes from the policy documents in support 
of its contention that the illustrative values were not guaranteed as follows: 

 
“Die illustratiewe waardes in hierdie opgawe is bereken volgens die LOA se voordeel-
illustrasieooreenkoms en word nie gewaarborg nie. Dit word teen twee veronderstelde 
bonuskoerse getoon om ‘n aanduiding te gee van hoe ‘n verskil in bonuskoerse die 
uiteindelike voordele beinvloed.” 
 

[11] Sanlam further submits that during 1991 the illustrated rates of 12% and 15% were in 
line with investment returns earned and inflation rates at that stage. The investment 
growth was, however, lower than average over the term of the policy than the rates 
used in the illustrations with the result that the actual values were lower than the 
illustrated values. Sanlam further submits that since 1991 the inflation rate has 
declined from 15.6% to 1.4% in 2004 with the result that the bonus rates over that 
period also declined. Sanlam, moreover, submits that although the investment returns 
have declined, this decline is balanced by the decline in the inflation rate and due to 
the lower inflation rate members would receive an amount which is less than what was 
illustrated. It is submitted that in light of the lower inflation rate the price of goods 
appreciated at a lower rate than initially anticipated and that the purchasing power of 
the member ought to be on par if not better than when the inflation rate was high and 
a higher return was expected.  

 
[12] Sanlam submits that the annuity rates were lower at the time that the pension was 

purchased in 2004 than when illustrated in the policy document. The reduction in 
inflation resulted in reducing interest rates which in turn reduced annuity rates. The 
long-term interest rate when the illustration was done in 1991 was about 17.5%, 
Sanlam argues, whereas the long-term interest rate reduced to 6.5% annually during 
2004 with the result that the annuity rates in March 2004 were approximately 50% less 
than in October 1991.  Sanlam submits that these factors together with the fact that 
you advanced your retirement age resulted in lower pension benefits being paid out 
than had been illustrated. 

 
[13] With regards to what is essentially the second leg of your complaint, the penalties that 

were applied when advancing your retirement age, Sanlam submits that in accordance 
with the provisions of the policy documents various sums and provisions of the policy 
had to be amended with the advancement of the maturity date. The fund relies on the 
following clause of the policy, under the heading “UITEENSETTING/VOORDELE” in 
support of this contention: 

 
  “KEUSE VAN UITKEERDATUM 
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3. Ooreenkomstig paragraaf 7 van “Beskrywing en Bepalings” kan die 
uitkeerdatum van die polis verander word na enige datum tussen die vyf-en-
vyftigste en die sewenstigste verjaardag van die versekerde. Sanlam sal dan 
die gewysigde voordele bepaal wat beskikbaar kan word.”     

 
Sanlam further relies on the clause under the heading “VOORBEHOUDE EN 
VERONDERSTELLINGS” which provides: 

 
“By aftrede voor die kontraktuele uitkeerdatum bepaal Sanlam die beskikbare uitkeerwaarde. 
Hierdie waarde kan minder as die saldo van die Beleggingsrekening in dieselfde stadium 
wees.”   

 
[14] Sanlam submits that pursuant to these provisions it reduced the value of your policy 

by charging an early termination fee, which allowed it to recover expenses already 
incurred on the policy that it will now not be able to recoup because of the termination 
of the policy 19 months before the contractual maturity date. Sanlam penalized you 
with an “Early termination adjustment” fee of R18 344.55.   

 
[15] Sanlam, submits in conclusion that 6.84% return annually is what you had achieved 

and this is in its view satisfactory as it has beaten inflation over time.    
 
Determination and reasons therefor 
 
Technical points 
 
[16] There is no merit in the technical points raised by the respondents. The crux of this 

complaint does not constitute long-term insurance business, but actually relates to a 
retirement annuity fund, which is a pension fund organization as defined in the Act.  
For the reasons more fully set out in Louw v Central Retirement Annuity Fund and 
Another [2005] 7 BPLR 622 (PFA) at paragraphs [11] to [36] and authorities referred 
to therein, I cannot uphold the contention that this matter constitutes “long-term 
insurance business” over which I have no jurisdiction.   

 
[17] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in the as yet 

unreported decision in Central Retirement Annuity Fund v Adjudicator of Pension 
Funds, FE de Beer & Another, Cape Of Good Hope Provincial Division Case No. 
3404/05 (handed down on 20 October 2005), (“the de Beer judgment”) at page 9, 
confirmed the jurisdiction of this office and stated:  

   
“The Rules of the Fund set out its essential purpose as being to provide benefits to members 
upon retirement.  The fact that applicant may be exempt in terms of the applicable law from 
audit cannot exempt it from playing a role in the fulfillment of its purpose.  In any event, 
applicant is a pension fund organization and has separate legal personality in terms of s51(a) 
[sic] of the Act. It cannot simply be treated as an illusionary ‘go between’ the members such 
as second respondent and Sanlam Life. It should be accountable to its members and hence 
be subject to the discipline of the Act’s complaint mechanism.” 

 
 [18] In so far as your complaint implicitly relates to the administration of the fund and/or the 

investment of its funds and it is implicit therein that you have suffered prejudice (in that 
you have been paid a lesser benefit than what you expected) in consequence of the 
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maladministration of the fund (in the form of reducing the benefit by the levying of 
undisclosed charges), your grievance constitutes a complaint as defined. 

 
 [19] That you have not set out your complaint in the precise terms that would have been 

expected of a lawyer is no reason to dismiss the matter as not meeting the 
requirements for a complaint as defined. The Cape High Court has recently ruled in 
the de Beer judgment on a similar issue. The court said:  

 
 “Applicant’s contention regarding [the complainant’s] letter is based upon a very 

formalistic reading of the complaints procedure as provided for in the Act. On this 
reading, the letter generated by [the complainant] would not constitute a proper 
complaint as defined. But this submission ignores the purpose of the Act. The 
structure of chapter VA of the Act is aimed at ensuring an effective, inexpensive and 
expeditious resolution of pension complaints by members, many of whom may not be 
able to afford legal advice and would therefore be compelled to formulate their 
complaint without any legal assistance or a complete understanding of the intricacies 
of the legal relationship between the respective parties, as in the case between 
Sanlam and applicant [the member].” 

  
Merits 
 
[20] Essentially the respondents give two reasons to explain the value of the benefit which 

you received. Firstly, they say that the benefits payable under the policy were 
reducible by an “early termination fee” and, secondly, that the illustrative value of 
R248 254.00 (given to you at the inception of your membership in 1991) was based on 
contributions receivable for the duration of the term, up to maturity, plus illustrative 
bonuses, which could not be applied on the early retirement date. Furthermore, the 
assumptions as set out in the 1991 illustration document, annexed to your policy 
document, had been altered.   

 
[21] The effect of advancing the maturity date is that an adjusted benefit will then become 

payable. It is difficult to conceive in what way this authorizes the levying of an “early 
termination fee” to recoup upfront expenses incurred at the inception of the policy.  

 
[22] At the heart of this complaint is the question whether the rules of the fund authorize 

the levying by the fund or Sanlam of an “early termination fee”.   Nowhere in the rules 
is there mention of such a fee or of any other fee when contributions are terminated 
prematurely or when the retirement date is advanced.  

 
[23] As the Supreme Court of Appeal stated in Tek Corporation Provident Fund and 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28] in this regard, the 
trustees may only do with the fund’s assets what is set forth in the rules.  Thus, if 
what they propose to do is not within the powers conferred on them by the rules, they 
may not do it. This is confirmed by section 13 of the Act.  There is also no provision in 
the Act for the deduction of unrecouped expenses from a member’s contributions 
upon discontinuation of contributions to the fund. 

 
[24] From your policy document submitted by Sanlam, there is also no reference to the 

charging of “early termination fees”. The reference to “VOORBEHOUDE EN 
VERONDERSTELLINGS” referred to in paragraph [13] above is vague and open-
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ended and does not provide the fund or the insurer with the right to levy an “early 
termination fee” of R18 344.55. You are accordingly entitled to recover the fee of R18 
344.55 charged. Because this fee was charged and enured for the benefit of Sanlam, 
it is against Sanlam that an order reversing same must be made. 

 
[25] I am satisfied that the values were not guaranteed and depended on actual growth 

rates, annuity rates and inflation rates as set out in the policy documents, which 
relevant provisions were quoted by the respondents at length. Furthermore, although 
you are aggrieved about the decrease in the benefit value, you have not attacked the 
basis for the illustrative values nor have you shown that the fund was maladministered 
by the adoption of the illustrative values. 

  
Relief 
 
[26]  In the result I make the following order: 
 

[26.1] It is hereby declared that the respondents had no right in fact and in 
law to levy a charge of R18 344.55 on the complainant’s investment 
value by reason solely of retiring sooner than her selected retirement 
date; 

 
[26.2] The fund is ordered forthwith to calculate the amount that would have 

been available for the purchase of a pension, had the “early 
termination fee” of R18 344.55 not been deducted; 

 
[26.3] Sanlam is ordered to pay to the complainant, or to transfer to an 

institution of his choice in terms of the rules and applicable legislation, 
the amount referred to in paragraph [26.2] above, less any payments 
made and any deductions permitted in terms of the Pension Funds Act, 
within 6 weeks of the date of this ruling.  

 
[26.4] Sanlam is ordered further to pay interest on the calculation in 

paragraph [26.2] above at the mora rate of 15, 5% per annum 
reckoned from 1 March 2004 to date of payment; 

 
[26.5] The complaint relating to the payment of the illustrative value in the 

amount of R380 000.00, is dismissed.  
 

 
 
 
DATED AT JOHANNESBURG ON THIS       DAY OF                      2006. 

 
Yours faithfully 
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VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 

 


